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“Waiting is Still an Occupation” But Not a
Compensable One
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In a recent summary judgment decision, the Eastern District of Wisconsin held that time spent by employees of
staffing agencies both waiting for a job assignment and traveling to the job assignment if they were selected is not
compensable time under the Fair Labor Standards Act (FLSA) and Wisconsin’s Wage Payment and Collection Laws
(WWPCL). The court’s decision serves as a reminder for employers and employees alike that not all time spent by
an employee for the benéefit of, or required by, the employer is compensable time.

In Sanford v. Preferred Staffing Inc., Case No. 17-CV-1071-JPS (E.D. Wis. Mar. 20, 2020), several individual
employees filed suit against two staffing agencies (the “Staffing Defendants”) and one of the factories that utilized
workers from the Staffing Defendants (the “Factory Defendant”). The plaintiffs alleged they were required to
arrive at the Staffing Defendants’ facility hours before their work on the factory floor started. Upon arrival at the
Staffing Defendants’ facility, the plaintiffs would check-in and then wait idly until they were assigned to a
particular building and assembly line at the Factory Defendant’s facility. Once the plaintiffs received an
assignment, they were given safety googles and instructions about the work to be performed for the Factory
Defendant. Plaintiffs then boarded buses to take them to the Factory Defendant’s facility.

When the plaintiffs arrived at the Factory Defendant’s
facility, they were required to wait in the cafeteria
until the shift started. There, they received more
detailed instructions about the work they were to
perform and their assignments. Then, the plaintiffs
worked and were paid for an eight-hour shift. After
the shift ended, the plaintiffs waited—at times for up
to an hour—for a Staffing Defendants’ bus to take
them back to the Staffing Defendants’ facility. In

total, plaintiffs allege they were engaged for at least
11 hours in a workday, but only paid for eight.
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Additionally, the Staffing Defendants did not guarantee work to the plaintiffs, so not everyone who showed up
could be given a work assignment. Those who were not given a work assignment left the Staffing Defendants
emptyhanded.

Accordingly, the plaintiffs brought wage and hour claims under the FLSA and WWPCL against the Staffing
Defendants and the Factory Defendant, alleging they were denied pay for the entirety of their compensable time.
Defendants moved for summary judgment, arguing the time spent outside the plaintiffs’ formal shift was not
compensable.

The Court’s Analysis

When it was enacted, the FLSA did not define “work.” However, in 1947, Congress enacted the Portal-to-Portal Act,
which exempted from the FLSA time spent on “(1) walking, riding, or traveling to and from the actual place of
performance of the principal activity or activities which such employee is employed to perform, and (2) activities
which are preliminary to or postliminary to said principal activity or activities, which occur either prior to the time
on any particular workday at which such employee commences, or subsequent to the time on any particular
workday at which he ceases, such principal activity or activities.” A “principal activity” is something an employee
is employed to perform, and not only includes the discrete task the employee was hired to do, but also those
tasks that are an “integral and indispensable” part of the principal activity. Tasks become “integral and
indispensable” to the principal activities when “it is an intrinsic element of those activities and one with which
the employee cannot dispense if he is to perform his principal activities.”

The most importantissue in this case was whether the time spent waiting and traveling by the plaintiffs was an
“integral and indispensable” part of a “principal activity” they were hired to perform. To assist in this analysis, the
court relied on the Supreme Court’s 2014 decision in Integrity Staffing Solutions, Inc. v. Busk. In that case, the
Supreme Court held that a post-shift security screening for Amazon warehouse workers was a non-compensable
postliminary activity because it had nothing to do with the tasks the employees had been hired to perform, i.e.,
retrieve and package items. The Supreme Court noted the “integral and indispensable test is tied to the
productive work that the employee is employed to perform,” not “whether an employer required a particular
activity” by an employee. Similar to Integrity Staffing, the Eastern District of Wisconsin held that the plaintiffs’
time spent waiting and traveling before and after their shifts for the Factory Defendant were FLSA-exempted
preliminary and postliminary activities. According to the court, the plaintiffs were employed to work on an
assembly line, and the defendants could have eliminated all of the “work” time at issue without any effect on the
Factory Defendant’s production. While elimination of the complained-of “work” time would have made things
less efficient for the defendants, this does not factor into the Supreme Court’s definition of principal activity.

The court also noted that whether or not the defendants accrued some benefit from the requirements they
imposed on the plaintiffs was irrelevant to the “integral and indispensable” analysis, because an activity required
by an employer is not the same as “the productive work that the employee is employed to perform.” The court
held the same analysis was required under the WWPCL, given that Wisconsin’s applicable regulations are
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substantially similar to their federal counterparts and the Wisconsin Supreme Court expressly held that the
analysis in Integrity Staffing was consistent with its own.

The plaintiffs attempted to analogize their position to that of mechanics being asked by their employer to work
on payroll, when their usual job is to fix cars. The court distinguished and rejected the plaintiff’s analogy,
indicating that working on payroll would be the mechanic’s alternative principal activity at the time, because itis
the “productive, economically valuable work he was being asked to do by his employer.” Additionally, the court
rejected the plaintiffs’ argument that they were “engaged to wait,” and therefore, their waiting time should be
compensable. Employees who are “engaged to wait” wait for their job assignments—e.g. firefighters and
employees who work on-call shifts. The court noted the plaintiffs’ waiting time was wholly distinguishable, non-
compensable “engaged to wait” time.

This case reminds employees and employers alike that not all of an employee’s time is compensable. The
relevant questions in determining compensability are: “What is the principal activity the employee is employed to
perform?” and “Is the task an ‘integral and indispensable’ part of the principal activity?” The court did highlight
that while time spent waiting and traveling like in the above-discussed case is not compensable, employers
should consider the desirability of jobs that require such significant amounts of non-compensable time.

Hinshaw & Culbertson LLP is a U.S.-based law firm with offices nationwide. The firm’s national reputation
spans the insurance industry, the financial services sector, professional services, and other highly
regulated industries. Hinshaw provides holistic legal solutions—from litigation and dispute resolution,
and business advisory and transactional services, to requlatory compliance—for clients of all sizes. Visit
www.hinshawlaw.com for more information and follow @Hinshaw on LinkedIn and X.
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