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The Bankruptcy Appellate Panel for the First Circuit has affirmed an earlier decision that concluded a borrower’s
right to redeem terminates when the gavel falls at a foreclosure auction, and not when a deed is recorded.

In U.S. Bank N.A. v. Vertullo, the lender foreclosed on and
sold a New Hampshire property to a third party buyer at
the auction. The lender, however, had not recorded the
foreclosure deed when the borrower filed for
bankruptcy four months later. The bankruptcy court
accepted the borrower’s argument that her right to
redeem terminated when the foreclosure deed was
recorded, ignored an earlier First Circuit decision
concluding a borrower’s right to cure terminates when
the gavel falls at auction irrespective of when the deed is recorded, and denied the lender relief from stay. On
appeal, the BAP revisited its earlier decision in TD Bank, N.A. v. LaPointe to affirm the “gavel rule,” which dictates
that a borrower’s right to redeem terminates at the foreclosure auction—not when the deed is recorded.

While Vertullo applies to a request for relief from the bankruptcy automatic stay and New Hampshire foreclosure
law, the decision further clarifies when a foreclosure sale becomes “final” and thus terminates a borrower’s rights
in property notwithstanding any delays in recording a foreclosure deed. The “gavel rule” is well accepted in First
Circuit power of sale jurisdictions and in the Third and Sixth Circuits.

It remains to be seen whether Vetrullo will be applied beyond a motion for relief from the automatic stay in
bankruptcy courts to cases where borrowers assert rights of redemption in property between when the gavel falls
at foreclosure and when the foreclosure deed is recorded.
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Hinshaw & Culbertson LLP is a U.S.-based law firm with offices nationwide. The firm’s national reputation
spans the insurance industry, the financial services sector, professional services, and other highly
regulated industries. Hinshaw provides holistic legal solutions—from litigation and dispute resolution,
and business advisory and transactional services, to regulatory compliance—for clients of all sizes. Visit
www.hinshawlaw.com for more information and follow @Hinshaw on LinkedIn and X.
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