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SCOTUS to Decide Whether Non-Judicial
Mortgage Foreclosures are Subject to the
FDCPA
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For mortgage servicers and foreclosure firms, yesterday’s oral argument before the Supreme Court in Obduskey v.
McCarthy & Holthus LLP, U.S. Supreme Court, 17-1307 and the upcoming decision, could be a game changer. At
issue: a splitin the federal circuits over whether the non-judicial foreclosure of a mortgage constitutes debt
collection, as defined by the Fair Debt Collection Practices Act.

Petitioner, Dennis Obduskey, defaulted on his mortgage in 2009, and Wells Fargo hired McCarthy & Holthus LLP to
complete a non-judicial foreclosure. In 2015, Obduskey filed suit against the firm alleging its notice of default
failed to state the amount of the debt Obduskey owed in violation of the Fair Debt Collection Practices Act
(FDCPA). The case was originally heard by the United States District Court for the District of Colorado, which found
that the FDCPA did not apply to non-judicial foreclosures seeking to enforce a mortgage security interest in
property. In January 2018, the Tenth Circuit affirmed, holding that because Colorado law did not permit the
recovery of any amount in excess of the value of the property (the deficiency) the non-judicial foreclosure
enforcing the mortgage security interest did not seek to recover money and was not “debt collection” as defined
by the FDCPA. The Tenth Circuit’s decision contradicted the Third, Fourth and Sixth Circuits, which all held that
the FDCPA applied to non-judicial foreclosures. The U.S. Supreme Court granted certiorariin June of 2018 to
address the split in the circuits.

Monday’s argument focused on 1) the plain meaning of the FDCPA’s definition of “debt collector” and 2) whether
“enforcement of a security interest” seeks the payment of money. The parties debated whether the definition of
“debt collector” as set forth at Section 1692a(6) is expanded upon or limited by the final sentence of Section
1692a(6), which provides, “for purposes of section 1692f(6) of this title, [the] term also includes any person who
uses any instrumentality of interstate commerce or the mails in any business the principal purpose of which is the
enforcement of security interests.” Section 1692f precludes debt collectors from engaging in certain unfair
actions, and subsection (6) specifically prohibits taking, or threatening to take, “any non-judicial action to effect
dispossession of or disablement of property” where there is no right or intention to take possession of the
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property or the property is exempt by law. Several Justices on the Court questioned why the Act would include
this separate provision specifically applicable to enforcing a security interest if Congress had intended the broad
“debt collector” definition in 1692a to apply to both the collection of money debts and non-judicial foreclosures
of property. The Court also questioned whether a notice seeking to enforce a security interest would be
understood by an average consumer to be collection of a money debt, regardless of whether deficiency can be
recovered in a non-judicial foreclosure. Unsurprisingly, in addition to the issues pertinent to the case, the briefing
raised issues of states’ rights to govern the disposition of private property versus federal rights to regulate
commerce. Thirty states utilize non-judicial foreclosure statutes, and thus, should the Court reverse the 10th
Circuit’s decision, standard practices to complete non-judicial foreclosures will change significantly.

We will be following the outcome of this important case closely—stay tuned.
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