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Brief Summary
What happens when a client discovers—decades after the fact—that their attorney’s tax advice was
fraudulent? A recent decision by the United States District Court for the Northern District of Georgia illustrates
how statutes of limitations and the reasonable diligence requirement can bar even compelling malpractice
claims.

The case offers important lessons for practitioners counseling clients who receive government inquiries or learn
of fraud by former advisors: delay in investigating potential claims can be fatal, and courts will hold plaintiffs to an
objective standard of diligence regardless of the complexity of the underlying scheme.

Case Overview
The plaintiffs, former owners of a food distribution company, sued their prior law firm for breach of contract and
negligence, alleging that the firm provided a fraudulent tax opinion letter in connection with a 1997 stock sale.

The court granted summary judgment in favor of the defendant law firm, holding that all claims were barred by
the applicable four-year statute of limitations and that the plaintiffs failed to demonstrate the reasonable
diligence necessary to invoke tolling by fraudulent concealment under Georgia law.

Background
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In 1996, the plaintiffs sought to sell their company’s shares to an acquiring company. After learning that the
proceeds would be significantly reduced by double taxation, they hired an accounting firm, which counseled
them to enter into an intermediary “midco” transaction to offset their tax liability. To advise on the associated
risks, the accounting firm retained a law firm. In April 1997, a tax attorney at that law firm issued an opinion letter
to the plaintiffs, opining that the IRS should not prevail if it challenged the transaction. The plaintiffs completed
the sale on the same day.

In 2003, the defendant law firm—which had since merged with the tax attorney’s original firm—terminated the
attorney after an internal investigation revealed that his practice of issuing tax opinion letters was fraudulent. The
attorney was subsequently prosecuted and convicted, and the defendant law firm paid a civil penalty and issued
a public statement repudiating his conduct.

Starting in 2014, the IRS issued summonses and letters to the plaintiffs regarding the 1997 sale, citing the tax
attorney’s criminal convictions. In June 2018, the IRS sued the plaintiffs, alleging the 1997 sale was unlawful and
detailing the attorney’s fraudulent conduct. The plaintiffs ultimately settled with the IRS in 2023 and filed their
malpractice complaint in January 2023, alleging breach of contract, negligent misrepresentation, professional
negligence, and common law indemnity against the defendant law firm.

The Statute of Limitations Dispute
On summary judgment, the court first addressed the applicable limitations period for the breach-of-contract
claim. The plaintiffs argued that the tax opinion letter and a paid invoice, taken together, constituted a written
contract subject to a six-year limitations period.

The court rejected this argument, finding that the opinion letter was not signed by the plaintiffs, did not reflect
consideration or assent, and the invoice did not fill the gap. Even if treated as a written contract, the court found it
incomplete because it merely confirmed the representation in broad terms without detailing the scope of
services.

Under Georgia precedent, an incomplete written contract is treated as one in parol, subject to the four-year
statute of limitations. Absent tolling, the court found that all claims expired in 2001, four years after accrual in
1997.

Fraudulent Concealment and the “Reasonable Diligence”
Standard
The court then turned to the plaintiffs’ argument that the statute of limitations was tolled by fraudulent
concealment. Under Georgia law, tolling requires a plaintiff to show:

1. the defendant committed actual fraud;
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2. the fraud concealed the cause of action; and

3. the plaintiff exercised reasonable diligence to discover the cause of action.

The court acknowledged factual disputes regarding the first two prongs but found that summary judgment
turned on the third. The plaintiffs had access to abundant information that should have prompted them to
investigate their claims against the defendant law firm, including IRS summonses referencing the tax attorney’s
criminal convictions as early as 2014, the IRS lawsuit in 2018, and their own new attorneys’ research into potential
causes of action against the accounting firm and the original law firm. Despite this, the plaintiffs did not pursue
their claims until January 2023.

The court held that the plaintiffs failed to exercise reasonable diligence as a matter of law, concluding that the
four-year statute of limitations began running no later than June 2018, was tolled for 122 days by the Georgia
Supreme Court’s COVID-related tolling period in 2020, and expired in October 2022. The plaintiffs filed suit in
January 2023—three months too late. The court granted summary judgment in favor of the defendant law firm.

Key Takeaways for Practitioners
This decision is significant for several reasons:

1. First, it reinforces that under Georgia law, a tax opinion letter and an invoice standing alone are by
themselves generally insufficient to constitute a complete written contract for purposes of determining the
applicable statute of limitations in a legal malpractice action. Courts will look beyond the existence of signed
writings to assess whether they contain the essential terms of the engagement, and incomplete writings will
be treated as oral contracts subject to the shorter four-year limitations period.

2. Second, the opinion clarifies that a plaintiff’s knowledge of facts suggesting potential claims, even when
derived from third-party sources such as government enforcement actions, can defeat a fraudulent
concealment tolling argument.

3. Third, the case underscores that the “reasonable diligence” inquiry is evaluated objectively, and courts will
not excuse long delays in pursuing claims where the plaintiff was on notice of potential wrongdoing,
particularly when the plaintiff’s own attorneys had knowledge of the relevant facts.

Practitioners should advise clients that receipt of government inquiries, subpoenas, or complaints referencing
potentially fraudulent conduct by former advisors may trigger a duty to promptly investigate potential legal
malpractice claims in order to avoid statute-of-limitations issues.

Hinshaw & Culbertson LLP is a U.S.-based law firm with offices nationwide. The firm’s national reputation
spans the insurance industry, the financial services sector, professional services, and other highly
regulated industries. Hinshaw provides holistic legal solutions—from litigation and dispute resolution,
and business advisory and transactional services, to regulatory compliance—for clients of all sizes. Visit
www.hinshawlaw.com for more information and follow @Hinshaw on LinkedIn and X.
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