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Earlier this year, President Trump issued Executive Order 14281 (the “Executive Order”) directing a review of
existing federal regulations and guidance documents that impose disparate impact liability (sometimes referred
to as “effects test” liability) to determine whether they should be amended or repealed “as appropriate under
applicable law.”[1]

In the aftermath of the Executive Order, the Office of the Comptroller of the Currency (OCC), the National Credit
Union Administration (NCUA), and the Federal Deposit Insurance Corporation (FDIC) issued bulletins and letters
informing supervised entities of the steps that they are taking to conform their fair lending supervisory
expectations.[2]

Those steps include no longer examining for disparate impact liability and removing disparate impact liability
references from various guidance documents. In its recent Fair Lending Report, the Consumer Financial
Protection Bureau (CFPB) likewise stated that it “will no longer use disparate impact in its supervision and
enforcement of fair lending laws” and, to that end, it had “closed all elements of open exams and investigations
that relied on disparate impact liability” and “terminated CFPB orders that relied on disparate impact liability.”[3]

The CFPB also recently took the next step and proposed significant disparate impact amendments to Regulation
B, which implements the Equal Credit Opportunity Act (ECOA). The Executive Order directive was particularly
apropos with respect to Regulation B, which currently contains the following language regarding the “effects
test”: “The legislative history of the Act indicates that Congress intended an ‘effects test’ concept, as outlined in
the employment field by the Supreme Court in the cases of Griggs v. Duke Power Co.,401 U.S. 424 (1971), and
Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975), to be applicable to a creditor’s determination of
creditworthiness.”[5]

This statement, suggesting that disparate impact claims are cognizable under the ECOA, and two additional
references to the “effects test” in the Official Staff Commentary to Regulation B, are based solely on references to
the “effects test” in Congressional reports accompanying the 1976 ECOA amendments. However, as the CFPB
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explains in its recent proposal,[6] and as commentators have previously noted, the ECOA does not contain
language proscribing discriminatory effects. The statute merely declares it “unlawful for any creditor to
discriminate against any applicant, with respect to any aspect of a credit transaction . . . on the basis of race, color,
religion, national origin” or any other prohibited basis.[8]

While the effects test has been applied in ECOA enforcement actions and referenced in supervisory manuals and
guidance documents, scant attention has been paid to the text of the ECOA discrimination proscription and the
fact that it is materially different from other federal discrimination statutes whose text the Supreme Court has
analyzed and found to contemplate an effects test. In this connection, the Supreme Court has held that disparate
impact claims are cognizable under other federal discrimination statutes, such as Title VIl of the Civil Rights Act of
1964, the Age Discrimination in Employment Act, the Emergency School Aid Act, and the Fair Housing Act, the text
of which contains “effects”-based language.[9] In its proposed rule, the CFPB notes that language of this nature is
conspicuously absent from the ECOA.

Proposed Amendments

In the Supplementary Information accompanying the proposed rule, the CFPB states that it has determined
preliminarily “that the evidence from the legislative history is insufficient to support an effects test given the
statutory language and the absence of effects-based language in section 701 or anywhere else in ECOA.”[11] The
proposed amendments would remove existing references to the “effects test” from Regulation B and its Official
Staff Commentary, and add to Regulation B a sentence affirmatively stating that “[t]he Act does not provide that
the ‘effects test’ applies for determining whether there is discrimination in violation of the Act.” If adopted, the
proposed rule would also add the following comment to the Official Staff Commentary to Regulation B:

Disparate treatment. The Act prohibits practices that discriminate on a prohibited basis regarding any
aspect of a credit transaction. The Act does not provide for the prohibition of practices that are facially
neutral as to prohibited bases, except to the extent that facially neutral criteria function as proxies for
protected characteristics designed or applied with the intention of advantaging or disadvantaging
individuals based on protected characteristics.

Proposed Comment 1002.6(a)-2 (emphasis added). With respect to the language relating to proxies, the CFPB
explained that “consumers would remain protected under the ECOA from disparate treatment, including facially
neutral policies and procedures that creditors adopt as proxies for intentional discrimination.”[12]

In addition to the disparate impact revisions, the proposed rule would:

(i) clarify and narrow the scope of the existing prohibition against discouraging an applicant on a prohibited
basis; and

(ii) add new prohibitions and restrictions for special-purpose credit programs (“SPCPs”), with a focus on
those offered by for-profit organizations or in which a for-profit organization participates to meet special
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social needs.

With respect to discouragement, Regulation B currently prohibits creditors broadly from making statements “in
advertising or otherwise, to applicants or prospective applicants that would discourage on a prohibited basis a
reasonable person from making or pursuing an application.” The proposal would narrow this prohibition by
limiting it to statements “directed at applicants or prospective applicants, that the creditor knows or should
know would cause a reasonable person to believe that the creditor would deny, or would grant on less favorable
terms, a credit application by an applicant or prospective applicant’s because of the applicant or prospective
applicant’s prohibited basis characteristic(s).”[13]

The proposal states that, for purposes of the discouragement prohibition, an “oral or written statement” means
spoken or written words, or visual images such as symbols, photographs, or videos.[14] The discouragement
prohibition expressly would not extend to “business decisions about where to locate branch offices, where to
advertise, or where to engage with the community through open houses or similar events” or to “[s]tatements
directed at one group of consumers, encouraging that group of consumers to apply for credit.”[15] The proposal
also would amend the Official Staff Commentary to clarify that “[s]tatements directed at the general public that
express a discriminatory preference or a policy of exclusion against consumers based on one or more prohibited
basis characteristics” constitute discouragement on a prohibited basis, but “[s]tatements directed at one group of
consumers, encouraging that group of consumers to apply for credit” do not.[16]

The Bureau expressed its concern “that the overbroad coverage of the regulation [proscribing discouragement on
a prohibited basis] and its potential interpretations may constrain free speech and commercial activity in ways
that are unwarranted.” The Bureau states that its proposal “would continue to prohibit illegal discouragement of
potential applicants without exceeding that purpose in ways that may impose unnecessary constraints in the
marketplace.”[17]

With respect to special purpose credit programs (“SPCPs”) not expressly authorized by federal or state law for the
benefit of an economically disadvantaged class of persons, the proposed rule includes a prohibition against using
the prohibited bases of race, color, national origin, or sex or any combination thereof as a common characteristic
in determining eligibility for a SPCP and proposes new restrictions on using any permissible common
characteristic that would otherwise be a prohibited basis as an eligibility criteria (i.e., religion, marital status, age
or income derived from a public assistance program).[18]

Conclusion

The comment period expired on December 15, 2025. As of the day after the expiration of the comment period,
40,821 comments had been posted to the rulemaking docket. While compelling comment letters were submitted
in support of the proposed disparate impact and discouragement amendments, the comment letters submitted
in opposition to the proposal included a joint comment letter by the attorneys general of 20 states and the District
of Columbia.[19]
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If finalized as proposed, the disparate impact proposal - and perhaps other aspects of the proposal - are likely to
be challenged, with one potential outcome ultimately being Supreme Court review of the weighty question of
whether disparate impact claims are cognizable under the ECOA. If the disparate impact proposal is adopted and
takes effect in substantially the form proposed by the CFPB, creditors should be mindful of the possibility that
state credit discrimination statutes may adopt different standards.[20]

[1] Executive Order 14281 of April 23, 2023, Restoring Equality of Opportunity and Meritocracy, Section 5, 90 Fed.
Reg. 17527 (Apr. 20, 2025).
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