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Rodriguezv. Disner, ___ F.3d ___,2012 WL 3241334 (9th Cir. 2012)
Brief Summary

The U.S. Court of Appeals for the Ninth Circuit affirmed a denial of approximately $7 million in attorneys’ fees due
to class counsel’s conflict of interest, holding that the U.S. District Court for the Central District of California did
not abuse its discretion because the court has broad discretion to deny or limit fee awards based on attorney
ethical violations.

Complete Summary

Class action counsel entered into an incentive agreement with certain class representatives which provided for
additional remuneration to those representatives. Such remuneration was loosely tied to the value of settlement,
but was capped for settlements over $10 million. When the case settled for $49 million, class counsel sought, in
addition to attorneys’ fees, $325,000 in order to fulfill the class representative incentive agreement. Members of
the class challenged the incentive award, alleging that the incentive agreements created a conflict of interest.

The district court rejected the incentive award, but otherwise approved the settlement agreement, along with
attorneys’ fees of more than $7 million. The Ninth Circuit reversed and remanded, directing the district court to
consider class counsel’s conflict of interest in assessing appropriate attorney fees. On remand, the district court
denied class counsel attorneys’ fees for the period in which the conflict was in effect. Class counsel appealed.

The Ninth Circuit reviewed the district court’s decision for abuse of discretion and upheld the denial of attorneys’
fees. The court focused on longstanding equitable principles under both federal and California law which create
broad discretion for the courts to deny fees to an attorney who violates the ethical rules. Such principles allow
courts to consider the extent/egregiousness of the misconduct and any actual or potential harm to the client.
Here, although there was arguably little or no harm to the client, the district court acted within its discretion given
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the extent of class counsel’s ethical violation (e.g., the duration of the conflict and the fact that class counsel acted
willfully).

The appellate court further held that district courts have an obligation to consider such equitable principles when
setting fees in common fund class action cases because the court has a fiduciary duty to protect the class.

Significance of Opinion

This opinion highlights the importance of avoiding ethical violations in common-fund class actions given that any
attorney fee award is likely to be scrutinized by both the class and the court. To the extent an ethical violation is
found, class counsel’s fees may be highly susceptible to reduction at the court’s discretion.
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