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New York Court Finds an Action is Timely
in Some Circumstances in CPLR 205(a)
Decision
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The Appellate Division of the New York Supreme Court’s First Department recently issued a decision addressing
the calculation of the six-month timeframe permitted to file a new action, according to New York’s Civil Practice
Law & Rules (CPLR) 205(a) and following the termination of a prior action. The First Department concluded that
an action is timely if it is brought within six months of the termination of time to appeal a denial of a motion to
renew.

In Deutsche Bank Nat’l Trust Co. v. Gouin, a first foreclosure action was commenced in 2012 and dismissed under
CPLR 3215(c) [failure to seek a default judgment] August 6, 2018. The plaintiff filed a notice of appeal but did not
perfect its appeal. The appeal was deemed
dismissed on February 15, 2019. Plaintiff also
timely filed a motion to renew and reargue
on August 22,2018. That motion was denied
on May 3, 2019. Plaintiff did not appeal that
decision. A second action was commenced in
October 2019—more than six months after

the dismissal of the appeal, but within six
months of the denial of the motion to renew.

CPLR 205(a), with limited exceptions, allows for the commencement of a new action after the termination of a
prior timely action, provided that the commencement and service of the new action take place within six months
of the termination of the prior action. The First Department held that, according to CPLR 205(a), the second action
was timely because the “order denying plaintiff’s motion to renew was appealable as of right” and the prior
“action did not terminate until plaintiff’s time to appeal that order had expired and its appeals as of right were
exhausted.” The fact that the plaintiff did not appeal from the denial of the motion to renew and reargue was not
a factor in determining that the second action was timely because that denial was appealable as of right.
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Lenders should review their portfolios to determine whether any previously dismissed action could be the subject
of a timely viable motion to renew. If so, they should promptly proceed with a motion.

Hinshaw & Culbertson LLP is a U.S.-based law firm with offices nationwide. The firm’s national reputation
spans the insurance industry, the financial services sector, professional services, and other highly
regulated industries. Hinshaw provides holistic legal solutions—from litigation and dispute resolution,
and business advisory and transactional services, to requlatory compliance—for clients of all sizes. Visit
www.hinshawlaw.com for more information and follow @Hinshaw on LinkedIn and X.
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