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Introduction

The issuance of various governmental orders requir-
ing businesses to temporarily modify or close their
operations during the COVID-19 pandemic led to an
immediate avalanche of claims and lawsuits involving
first-party commercial property policies. Suits relating
to the pandemic have also involved, to a lesser extent,
event cancellation policies, general liability policies, di-
rectors and officers liability policies, and other types of
insurance policies. As resulting litigation and activity
regarding these other policy types has been limited, the

focus here will be on first-party commercial policies.

This article examines the current state of COVID-19
coverage litigation in the United States, where insur-
ers have taken a commanding lead over policyholders.
To date, trial court rulings have heavily favored insur-
ers, and insurers have prevailed in the vast majority of
appellate court decisions.

Next, the article briefly compares the insurance indus-
try’s early experience with COVID-19 claims against
the legacy asbestos and environmental claims that
have confronted the industry. Whenever any new,
significant claim type emerges, one question that
inevitably gets posed is “will this be the next asbes-
tos?” Although asbestos and environmental coverage
claims and COVID-19 coverage claims share some
similarities, there are important differences in the
claims presentations, the coverage issues involved,
and the insurance policies purportedly impacted. The
COVID-19 coverage wars are far from over, but so far
insurers have fared better overall in pandemic-related
coverage claims than in the legacy asbestos and envi-
ronmental coverage claims arena.

Social inflation—like price level inflation—is a major
focus for insurers and corporate policyholders alike.
This article concludes by considering the impact of
COVID-19 on social inflation.

The State Of COVID-19 Coverage Litigation In
The United States

We begin looking at the lack of overriding COVID-19
coverage legislation and the status of COVID-19 cov-
erage litigation in the United States.

Legislation To Address COVID-19 Coverage
Issues Has Been Proposed, But Not Enacted
Legislation has been proposed at the federal level
that would establish a federal backstop for business
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interruption and event cancellation losses resulting
from a future pandemic or public health emergency.’
Another bill would have had features similar to the
Terrorism Risk Insurance Act.”? The Business Inter-
ruption Relief Act of 2020 would have reimbursed
insurers that voluntarily paid COVID-19 business
interruption claims under policies that include cover-
age for civil authority shutdowns, but exclude virus-
related loss.> These bills have not been enacted.

Perhaps more problematic for insurers were the
legislative proposals in several states. Some of these
proposals would have, by legislative fiat, retroactively
required insurers to provide business interruption in-
surance under policies that expressly exclude coverage
for virus claims and/or that do not apply due to lack
of direct physical loss. These proposals would have
faced substantial legal challenges if enacted, but to
date no such proposals have become law. According-
ly, legislative declarations have not trumped insurance
contract language agreed to by the contracting parties.

COVID-19 Coverage Claims Are Proceeding
As Individual Cases In The United States

In contrast to England, COVID-19 coverage issues
are being resolved in individual cases in the United
States. On August 12, 2020, the United States Judi-
cial Panel on Multidistrict Litigation denied motions
to centralize nearly 300 COVID-19 related business
interruption coverage actions filed against over 100
insurers in various district courts across the country,
including in the Northern District of Illinois and in
the Eastern District of Pennsylvania.* The panel con-
cluded that an industry-wide multidistrict litigation
(“MDL”) in this instance will not promote a quick
resolution of these matters as the substantial conve-
nience and efficiency challenges posed by managing a
litigation involving the entire insurance industry out-
weighs the limited number of common questions.’
The Panel also declined to create regional and state-
based MDLs.¢ Though there has not been mass con-
solidation or global resolution, courts generally have
resolved COVID-19 coverage cases expeditiously.

An Avalanche Of COVID-19 Coverage Cases Filed
Across The United States In A Compressed Time
Period
According to the University of Pennsylvania Carey
School of Law Covid Coverage Litigation Tracker, as
of the end of May 2022, there were approximately

2,306 COVID-19 coverage cases filed in state and
federal courts across the United States.” The pace of
new filings had slowed until a slight uptick in the first
part of 2022, as the two-year contractual limitations
period for filing suit under many first-party policies
approached.

The Covid Coverage Litigation Tracker breaks down
the coverage claims as follows: 2,086 involve busi-
ness interruption; 1,885 involve extra expense; 1,792
involve civil authority; 240 involve ingress/egress;
122 involve contamination; 97 involve event cancel-
lation; 91 involve sue and labor; 41 involve premium
relief; 22 involve liability; and 228 are characterized
as “other.”® Approximately 475 cases have been filed

as putative class actions and 820 cases include allega-
tions of bad faith.’

The Covid Coverage Litigation Tracker also reports
that the top industries involved in the litigation by
case number are: food and drink (750); ambulatory
health care (273); accommodation (151); personal
and laundry services (121); amusement, gambling,
and recreation (115); real estate (106); professional,
scientific, and technical services (82); clothing and
accessories (78); performing arts and spectator
sports (73); educational services (41); and hospitals

(41).10

Insurers Have Racked Up Victories In The
Majority Of Decisions On Motions
To Dismiss, Motions For
Summary Judgment, And Have Prevailed In The
First Two Trials
At the trial court level, through the end of April
2022, insurers have prevailed in more than 79 per-
cent of the 203 rulings on motions to dismiss in
state courts across the country and in more than 95
percent of the 638 rulings in federal courts.!’ These
victories have been predominately obtained on the
following grounds: (1) the virus claims do not in-
volve “direct physical loss or damage” to property
as required by the language contained in most U.S.
first-party policies; (2) governmental orders do not
constitute loss of property; and (3) virus or other
exclusions preclude coverage.'”” Insurers have pre-
vailed in approximately 63 summary judgment rul-
ings (with partial summary judgment granted to in-
surers in another 14 cases), while policyholders have
prevailed in whole or in part in just 11."% Insurers
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have also prevailed in the first bench trial and in the
first COVID-19 jury trial."*  While policyholders
have voluntarily dismissed many suits, many more
cases remain pending. The score card is subject to
daily change, but insurers have, for the most part,
continued to obtain favorable rulings.

Insurers Hold A Commanding Lead In Appellate
Court Level Decisions
Until mid-June 2022, insurers had prevailed in every
appellate court decision on COVID-19 coverage issues
rendered on the merits by both federal and state court.
Insurers had run the table in each of the decisions
rendered by the United States Circuit Courts of Ap-
peal so far, with the First, Second, Fourth, Fifth, Sixth,
Seventh, Eighth, Ninth, Tenth, and Eleventh Circuits
having ruled for insurers under the laws of multiple
states.””  Although the Third Circuit has not rendered

any rulings, there are numerous appeals on its docket.

After federal courts began rendering decisions in favor
of insurers on COVID-19 coverage issues, policyholder
advocates complained that the issues were matters of
state contract law that should be decided by state appel-
late courts. Such sophistry was nothing more than an
attempt by policyholder advocates to deprive insurers of
a federal forum for resolving coverage disputes. Federal
court judges obviously are capable of readily ascertaining
and applying state contract law, are frequently called
upon to do so, and are vested with diversity jurisdiction
to decide such matters. Not surprisingly, federal courts
largely have declined to defer or delay resolving appeals
on their dockets and, instead, have simply proceeded
to resolve the COVID-19 coverage cases before them
promptly. Occasionally, a case has been stayed. For
example, the Ninth Circuit recently stayed a case pend-
ing a decision in a case before the Washington Supreme
Court.'®  Washington is one state where policyholders
are hoping to obtain better results.

Many state appellate courts have yet to render deci-
sions. Early results suggest that policyholder appeals
of COVID-19 coverage rulings will not fare signifi-
cantly better before state appellate courts, as policy-
holders they have lost the first 20 plus state appellate
court COVID-19 coverage decisions. To date, the
high courts in Iowa, Massachusetts, and Wisconsin
have rendered COVID-19 coverage decisions in favor
of insurers. Intermediate appellate courts in Califor-
nia, Florida, Illinois, Indiana, Maryland, Michigan,
New York, and Ohio have rendered decisions in favor

of insurers."”  Policyholders secured their first appel-
late court win in a COVID-19 coverage decision on
June 15, 2022." This case, decided by the Louisiana
Court of Appeal, was accompanied by two dissents.
In light of these dissents and the perhaps somewhat
questionable reasoning in the decision, many believe
the case may be headed to the Louisiana Supreme
Court for reversal.

Additionally, in another recent case, a policyholder
was able to secure an affirmance of a trial court’s de-
nial of a motion to dismiss on its contingent business
interruption clams under a Pollution Legal Liability
Policy, where the insurer acknowledged that CO-
VID-19 constitutes a “pollution incident” as defined
by the policy and the insurer failed to establish at the
motion to dismiss stage that contingent business in-
terruption was only available where the policyholder
was denied complete access to its property."”

The COVID-19 Coverage Wars Will Wage On For
Some Time
A limited number of policies may afford some cover-
age for the COVID-19 business interruption cases.
However, where any coverage is afforded it is usually
quite limited in scope and often subject to low limits
of liability and/or sub-limits.

Notably, the litigation realities have caused some
policyholders to voluntarily dismiss their claims. Yet,
given the high stakes, many policyholders will con-
tinue to pursue coverage for their COVID-19 losses
notwithstanding their disappointment in the results.
Indeed, there is a long way to go in the COVID-19
coverage wars, as many appeals remain pending.
There are over 160 appeals pending in federal court
and at least 65 pending in state court. Many cases are
still pending at the trial court level.

It is difficult to state the number of policies containing
virus exclusions. An analysis of the policies subject to
rulings on motion practice suggests approximately
65% contain exclusions. We suspect very few com-
mercial first-party policies issued after the pandemic
were issued without virus exclusions.

No one expected that insurers would remain essen-
tially undefeated in COVID-19 coverage actions at
the appellate court level. Some policyholder advo-
cates are claiming that the tide has turned with the
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single Louisiana Court of Appeals decision. Still, at
this junction, it seems fair to say that policyholders are
beginning to run out of arguments as well as jurisdic-
tions with respect to first-party COVID-19 business

interruption coverage claims.

COVID-19 Coverage Litigation Compared To Legacy
Asbestos And Environmental Coverage Litigation
Over the past four or five decades, insurers,
policyholders, and their counsel frequently have
compared various emerging claims areas against
asbestos and environmental (“A&E”) claims, which
have been the “mother-of-all-claim” types in the
United States.

At the outset of the COVID-19 coverage litigation,
many policyholder advocates predicted victory in
their overall quest for coverage similar to the success
they enjoyed in asbestos coverage litigation. As one
Bloomberg Law commentator stated:

However, history also tells us that the
overall scorecard on coverage litigation
favors policyholders and, over time, poli-
cyholders will succeed more often than
not. We do not mean to imply that on
a case-by-case basis policyholders always
prevail. But we can say that the insurance
industry does not succeed in its narrative
that certain risks are per se uninsurable;
policyholders have repeatedly defeated

such notions.?

Policyholders and their advocates may have hoped
that the profound losses sustained by their businesses
would garner judicial sympathy and result in policy
construction and rulings favorable to policyholders,
particularly in light of losses experienced as a result of
government shutdown orders. While businesses have
engendered sympathy from courts, such sympathy
has not translated into wide-scale, tortured policy
construction in favor of policyholders.

To be sure, there are some similarities between
COVID-19 coverage claims and A&E claims. CO-
VID-19 losses, like asbestos and environmental
losses, involve a large number of coverage actions
and declaratory judgment costs. COVID-19, like
asbestos, is capable of producing respiratory and
similar symptoms.*!

Yet, there are significant differences between A&E
claims and COVID-19 claims. Notably, A&E
claims are long-tail claims, while COVID-19 claims
typically are not. The bulk of A&E claims involve
litigation under general liability policies. Although
some COVID-19 coverage claims presented to date
have implicated general liability policies and more
are expected, the bulk of the COVID-19 coverage
claims have involved first-party property policies (e.g.,
all risk and BOP policies). These first-party policies
do not present the same issues or involve the duty to
defend or defense cost issues associated with general
liability policies containing defense obligations. The
policies involved in COVID-19 coverage litigation
are of more recent vintage than those involved in
legacy A&E losses. Further, the current wave of
COVID-19 coverage lawsuits likely will be limited in
time by the one or two-year contractual suit limita-
tions period contained in many first-party policies.

As the rulings demonstrate, insurers have been very
successful in defeating coverage for COVID-19
claims to date. For the most part, policyholders have
not been able to establish the necessary “direct physi-
cal loss or damage” component required to bring the
claims within the terms of coverage. Courts have con-
tinued to uphold the plain meaning (and time-tested
requirement) of “direct physical loss or damage.” Pol-
icyholders have advanced every conceivable argument
and have employed creative pleading in pursuing
their claims for coverage. They have shifted positions
and have included with greater frequency allegations
in their complaints of the presence of people with
COVID-19 or the presence of COVID-19 itself on
the premises in an effort to plead “direct physical loss
or damage.” Policyholders have been disappointed
that such allegations generally have not succeeded in
avoiding dismissal of their claims.

In the context of environmental claims, insurers have
experienced mixed success, particularly concern-
ing such issues as whether clean-up costs constitute
“damages,” whether a potentially responsible party
letter constitutes a “suit,” and whether there is an
“occurrence” under general liability policies. Many
courts rendered pro-policyholder rulings on these and
other issues. Judicial decisions in the context of A&E
claims sometimes stretched concepts such as “trig-
ger of coverage” and “allocation” of losses in favor of
policyholders. Virus and other exclusions have held
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up well in the context of COVID-19 claims. In the
legacy A&E claims context, pollution exclusions have
produced mixed rulings, sometimes favoring insurers
and other times favoring policyholders. Policyholders
have enjoyed general success in legacy asbestos cover-
age cases.

The difference in claims and policy types undoubtably
accounts for part of the difference in outcomes. In
some respects, insurers have learned from their A&E
claims experience, including by drafting tighter policy
language, employing more sound underwriting prac-
tices, avoiding taking improvident or myopic cover-
age positions, and limiting inter-insurer disputes.

The Impact Of COVID-19 On Social Inflation
Social inflation continues to be a major concern to
insurers and their corporate policyholders.”> The first
aspect of social inflation involves abuses in the tort
system, which impacts both corporate policyhold-
ers and insurers. Corporate policyholders feel the
effects insofar as they are subjected to large verdicts
and defense costs for which they are self-insured and,
to some extent, in the form of higher costs of doing
business. As insurers are required to provide a defense
and/or indemnify under policies issued to businesses
and other entities, the impact of social inflation di-
rected to their policyholders is also felt among in-
surers. Accordingly, as to this component of social
inflation, the interests of corporate policyholders and
insurers generally are aligned. Many of the means
to controlling this aspect of social inflation—such
as damage limitations, tort reform, requiring full
disclosure with respect to litigation funding, and dial-
ing down the abuses in the tort system—may be best
achieved through cooperative efforts of the defense
bar, businesses, and insurers.

The second aspect of social inflation is aimed directly
at insurers. This facet includes an expansive reading
of policy coverages and rulings by courts in coverage
litigation, shifting of policyholder attorney’s fees in
coverage litigation, independent counsel fees, and
some legislative and regulatory pronouncements.
With respect to this component of social inflation, the
interests of corporate policyholders and insurers often
diverge. We previously addressed the sources of social
inflation, some of which are endemic to the U.S. civil
tort system and others of which are a function of legal
and societal developments.”

In 2020, the impact of court closures and litigation
delays associated with COVID-19 and governmental
shut down orders appear to have been a short-term
social inflation reduction or delaying factor, as prog-
ress in cases had been hampered and the number of
verdicts had been reduced. Data released in January
2022 shows that the number of bench trials dropped
by 39% and jury trials dropped by 64% in 2020.
At least some antidotal reports suggest the delay in
cases moving forward has resulted in some plaintiffs’
settlement demands being more reasonable. In such
instances, justice delayed may actually be justice
achieved.

The activities of legislators in several states attempt-
ing to create business interruption insurance by
abrogating applicable exclusions and requirements
in first-party property policies by legislative fiat, if
passed, would have spurred additional social infla-
tion. Fortunately, so far, none of these proposed bills
have become law and, as such, this does not appear
to have contributed to social inflation. Similarly, the
proposed federal legislation has not been enacted and,
as drafted, would have been directed to prospective
pandemics and any insurer participation would have
been voluntary.”

As detailed above, the current record of decisions sug-
gests that COVID-19 has not added to the second
prong of social inflation as the court rulings have
not expanded construction of insurance contracts in
a pro-policyholder manner to date at least in CO-
VID-19 coverage litigation itself.

Yet, the evidence in 2021 suggests social inflation has
returned with a vengeance and is on the rise significant-
ly. The volume of coverage litigation related to CO-
VID-19 itself fueled social inflation, particularly with
respect to first-party property insurance claims. Fitch
Ratings expected social inflation to accelerate again in
2021.% Mega verdicts have also returned. Social infla-
tion is widely considered to be the driving cost factor in
the commercial liability market, with billions reported
in business interruption and event cancellation claims.
Many believe that significant pandemic-related liability
claims have yet to be reported and additional lines of
coverage are expected to be impacted.

Until recently, the United States economy had not
experienced significant price level inflation in nearly
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four decades. The Consumer Price Index (“CPI”) rose
6.2% in the 12 months ending October 2021. The
CPT has continued to rise in 2022 increasing 8.6% in
May 2022 from the prior year, reaching 40 year highs.
It is undeniable that economic inflation contributes
to the social inflation experienced by insurers. For ex-
ample, supply chain constraints have produced short-
ages of lumber and other building materials, driving
up the costs of property repairs. Shortages of micro-
chips also increase costs to build and repair properties
and other goods that incorporate chips. The medical
CPI, in particular, is outpacing the overall CPI and
liability insurance losses are influenced by medical
costs for injured plaintiffs. Although recent advances
in medical treatments for trauma victims (such as
skin grafts for burn victims, robotic exoskeletons, and
advanced prosthetics) have extended longevity and
improved patients’ quality of life, they have also been
known to increase the cost of care.”’

Julian James of Sompo International recently pointed
out the adverse impact of price inflation on claims
payouts and insurer financial security. He stated:

Looking at the economy, we're entering
a period of high inflation and if we think
about what that means, it means the cost
of claims is going to increase, it means
the cost of rebuilding basic things is going
to increase, and it means that companies
themselves are going to have to weather the
impact of those inflationary demands. . . .**

He also referenced the impact high inflation will have
on insurers themselves in terms of their own solvency
requirements amidst times of high inflation.”

Insofar as events attributable to COVID-19 have con-
tributed to supply shortages and price level inflation,

COVID-19 has contributed significantly to social
inflation. m
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(11th Cir. 2022) (applying Florida law); Town
Kitchen LLC v. Certain Underwriters at Lloyd’s, No.
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Sweet Berry Café, Inc. v. Socy Ins., Inc., 2022 IL
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socs., RC. v. Cincinnati Ins., Inc., 2022 IL App (1st)
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Co., 180 N.E.3d 403 (Ind. Ct. App. 2022); Jesse’s
Embers LLC v. Western Agricultural Ins. Co., 973
N.W.2d 507 (Iowa 2022); Wakonda Club v. Selec-
tive Ins. of America, 973 N.W.2d 545 (Iowa 2022);
Verveine Corp. v. Strathmore Ins. Co., 184 N.E.3d
1266 (Mass. 2022); GPL Enterprise LLC v. Lloyds of
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356445, 2022 Mich. App. LEXIS 2829 (Ct. App.
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2022); Sanzo Enters., LLC v. Erie Ins. Exch., 2021-
Ohio-4268 (Ohio App.); Nail Nook, Inc. v. Hiscox
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Specialty Ins. Co., No. 8:20-cv-2185 (C.D. Cal. June
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Shulman, R. & Rose, C., Insight: Insurance Will Cov-
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See S.M. Seaman & J.R., Schulze, Allocation of Losses
in Complex Insurance Coverage Claims, Chapter 19
(Social Inflation And Sustainability/ESG) (Thom-
son Reuters, 10th Ed. 2021-22).
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Insurers, as well as defense (and coverage) counsel,
have to consider whether their practices/mind sets may
contribute to social inflation. As one commentator sug-
gests, “[t]o the extent that insurance company claims de-
partments devote more attention to controlling defense
expenditures with cost containment measures than to
pushing back against swelling indemnity numbers, they
may be penny wise and pound foolish.” ]. Theodorou,
The Scourge of Social Inflation, R Street Policy Study No.
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source=slipcase&utm medium=affiliate&utm
campaign=slipcase

Id. m



MEALEY’S LITIGATION REPORT: ASBESTOS
edited by Bryan Redding
The Report is produced twice monthly by

f(a' LexisNexis'

Telephone: (610) 205-1000 1-800-MEALEYS (1-800-632-5397)
Fax: (610) 205-1139
Email: mealeyinfo@lexisnexis.com Web site: http://www.lexisnexis.com/mealeys
ISSN 8755-9005



	Commentary Reprint print
	Commentary 1
	Blank Page

