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INTRODUCTION 
 

The coronavirus disease (“COVID-19”) pandemic is wreaking havoc across the 
globe, bringing with it panic, wide-scale morbidity and mortality, and economic 
disruption that has impacted virtually all industries and sectors. The pandemic and 
the resulting emergency declarations and stay-at-home orders have transformed the 
American way of life, at least temporarily, and are exacting a major toll on 
individuals and businesses. COVID-19 has resulted in unprecedent and wide-
ranging governmental actions to slow the pandemic while at the same time trying to 
mitigate the economic hardships on individuals and businesses. Included in those 
efforts are proposals aimed at persuading and compelling insurers to provide 
coverage even where the insurance policy does not apply or coverage is expressly 
excluded under policy forms approved previously be regulators. See generally 
Seaman, S.M. and Selby, J.A., “Tracking The Flurry Of COVID-19 Related 
Legislative & Regulatory Activity Impacting Insurers” Mealey’s Litigation Report: 
Catastrophic Loss, Vol. 15, No. 7 (April 2020).  
 
Even as the pandemic spreads across America, insurers already have been inundated 
with COVID-19 related claims. Indeed, coverage and bad faith actions were filed in 
various jurisdictions throughout the United States beginning in March 2020, and the 
number of such actions will continue to mount, with business interruption claims 
leading the way. However, insurers will almost certainly face claims and exposures 
across the full range of lines of coverage and from policyholders across a variety of 
industries. Policyholder firms are beating the drums, expounding theories supporting 
coverage claims, and encouraging their clients to place insurers on notice and pursue 
coverage vigorously through direct communications, articles, seminars, and 
webinars. Even where losses are not covered and coverage actions ultimately not 
pursued, insurers will be peppered with precautionary notices by policyholders 
seeking to discharge fiduciary duties, and comply with claims-made requirements 
and notice conditions of their policies. Some claims may result in insurers incurring 
substantial defense costs under liability policies, but the major exposures at this point 
appear to be on the indemnity side.   
 
As with all claims, coverage determinations will depend upon the application of 
governing law to the policy language and the claim-specific facts. With some of the 
proposed legislation in several states and actions of insurance regulators, the 
COVID-19 pandemic presents the prospect of coverage for non-covered claims 
through government fiat. See generally, Seaman, S.M. and Lenci, E.K., 
“Reinsurance Considerations Associated with the Coronavirus,” Law 360 (April 9, 
2020).  



Hinshaw & Culbertson LLP        An Insurance Coverage & Reinsurance Primer On Coronavirus (COVID‐19) Claims 

 

2 

This primer contains an overview of some of the lines of coverage that are likely to 
be impacted by COVID-19-related claims. The first ten chapters examine 
Commercial Property, Cyber, Directors & Officers Liability, Fiduciary Liability, 
Travel, Workers’ Compensation and Employers’ Liability, Employment Practices 
Liability, Commercial General Liability, Professional Liability, and Event 
Cancellation Insurance. In each of the chapters we provide examples of the types of 
claims that may be made under these lines of insurance and identify some of the key 
points and coverage issues that may be presented under these policy types. The 
eleventh chapter discusses Reinsurance issues. In the last chapter, we discuss some 
of issues raised by the COVID-19 related coverage actions that have been filed by 
policyholders to date.  
 
The primer does not purport to examine all types of claims or all lines of coverage 
potentially impacted by COVID-19-related claims. For example, we do not address 
claims under Trade Credit, Health, Medical, Disability, Accident, Life, Auto, or 
Homeowner’s insurance policies. Nor does the primer purport to identify all issues 
potentially presented.  
 
There is case law and other authority in many jurisdictions for most of the principles 
and issues discussed below. Please feel free to reach out to your regular Insurance 
Services Practice Group contacts at Hinshaw with any questions or issues.
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CHAPTER 1:  
 

COMMERCIAL PROPERTY INSURANCE 
 
A. Coverage Overview 
 
Commercial Property Insurance covers businesses and organizations for damage to 
their physical structures and contents due to a covered loss. Relevant to potential 
COVID-19 claims, a commercial property policy may include business interruption 
or time element coverage, which may provide coverage for business income losses 
so long as the terms and conditions of the policy (such as the requirement of direct 
physical loss of or damage to property) are satisfied. Application of the policy terms, 
conditions, and exclusions should preclude coverage for most COVID-19-related 
business interruption losses. However, the scope and dynamics associated with this 
pandemic – including efforts by the legislature in several states – may result in 
coverage by government fiat and distorted constructions by some courts. Business 
interruption claims have lead the COVID-19 coverage litigation charge and have 
generated the most attention with respect to business losses.    
 
B. Potential Commercial Property Claims 
 

 First-Party Property Business Interruption Claim – One or more of a 
policyholder’s employees are diagnosed with COVID-19, and testing reveals 
presence of coronavirus at the workplace (e.g., on surfaces or inside its HVAC 
systems). A policyholder loses use of its commercial property due to virus 
contamination and is forced to close entirely or is impacted by the loss of use 
(e.g., business is temporarily closed for decontamination). 

 
 Supply Chain Business Interruption Claim – A policyholder may pursue 

contingent business interruption coverage where its supply chain was cut 
when a supplier closed due to a COVID-19 incident or ordinance and the 
policyholder can no longer obtain all the supplies or materials it needs to 
continue operations and supply its customers or clients.  

 
 Ingress/Egress Claim – A policyholder’s property falls within a quarantine 

zone and this lack of access has forced it to close.  
 

 Government-Ordered Shut Downs – Many of the pending business 
interruption claims are predicated on loss of use and business interruption 
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claims based upon state or local governmental orders requiring businesses to 
shut down entirely or to limit operations (e.g., restaurants allowed only to be 
opened by drive-through or carry-out orders).  

 
C. Key Points And Select Issues 
 

1. Business Interruption Coverage Policy Language. 
 
The starting point for analysis of coverage for business income loss is the policy 
language. The ISO commercial property business income form generally states:  
 

We will pay for the actual loss of Business Income you sustain due to 
the necessary “suspension” of your “operations” during the “period of 
restoration.” The “suspension” must be caused by direct physical loss 
of or damage to property at premises which are described in the 
Declarations and for which a Business Income Limit Of Insurance is 
shown in the Declarations…. 

 
2. Requirement Of Direct Physical Loss Of Or Damage To Property. 

 
The requirement of direct physical loss or damage will be a significant hurdle for a 
policyholder to clear when seeking coverage for any alleged business interruption 
loss under a commercial property policy. COVID-19-related losses that businesses 
are experiencing to date are typically due to causes other than physical property 
damage – namely, businesses not producing goods and services because employees 
and staying home or businesses not remaining open voluntarily or due to government 
stay at home orders. Such losses are not physical damage to insured property. 
 
Direct physical loss or damage generally requires a material change or alteration of 
the insured property which degrades or impairs its function. When addressing 
whether the presence of a contaminate amounts to direct physical loss or damage, 
the policyholder must show that contamination of the property is such that its 
function is nearly eliminated, destroyed, or rendered useless or uninhabitable. Under 
this standard, policyholders in most instances will not be able to prove that the virus 
actually existed on the surface of the building even if they are able to show when, 
where, and for how long any infected person was in the building. Further, even if the 
virus was shown to exist on a building’s surface, the presence of COVID-19 does 
not materially change or alter its structure. The function of the building surface has 
not been degraded or impaired and within hours, the virus is no longer viable. 
Further, it can be readily eradicated within those hours by wiping or spraying the 
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surface with a disinfecting agent or soap. Where the surface of property can be 
cleaned such that the property was never altered, then a strong argument exists that 
it has suffered no direct physical damage. In order to constitute “direct physical” 
damage, there must be some permanency and not just a temporary impairment. 
Policyholders may rely upon cases involving intangible losses to property, such as 
smoke, odors, and gases, to support their claim that property potentially affected by 
the virus is physically damaged. However, courts appear to universally require the 
policyholder’s property to be physically affected in some way. The facts will vary 
from claim to claim, and policyholders will undoubtedly advance creative arguments 
in support of their claims.   
 
Some policies contain endorsements or provisions that cover non-physical damage 
for limited purposes such as crisis management coverage, coverage for interruption 
by communicable disease, or cancellation of events or bookings coverage. Any such 
provisions must be reviewed carefully to determine their breadth, including whether 
they may be extended to cover upstream or downstream losses due to closure of 
supplier or customer locations due to fear of infectious diseases. These provisions 
often provide that they apply only where there is actual – not suspected – presence 
of communicable diseases at the policyholder’s location. Further, many such 
provisions contain sub-limits.  
 

3. Even If The Presence Of The Virus Constitutes Damage To 
Property, Any Such Damage Would Be Fleeting. 

 
On March 17, 2020, the NIH published a study of the COVID-19 virus that 
concluded that the virus may remain viable on surfaces from two hours to 72 hours 
depending upon the type of surface. Further, the virus cannot penetrate the skin of a 
person who touches a surface containing a droplet of the viable virus. The droplet of 
viable COVID-19 must enter the mouth, nose, or eyes to infect an individual. The 
limited viability period often would mean that there is no coverage whatsoever under 
policies that provide that the period of coverage or restoration does not begin for 72 
hours after the time of direct physical loss or damage for business interruption 
coverage. Further, coverage usually ends when the property could reasonably be 
repaired or remediated, which presumably would be no later than the end of the 72-
hour virus viability period, and likely much earlier – possibly within minutes or 
hours.  
 
Further, even if coverage exists for a claim, coverage generally is only provided for 
the lesser of the cost to repair or replace the lost or damaged property. Accordingly, 



Hinshaw & Culbertson LLP        An Insurance Coverage & Reinsurance Primer On Coronavirus (COVID‐19) Claims 

 

6 

where there is remediation, it would appear to be generally limited to cleaning 
surfaces and perhaps testing.  
 

4.  Policyholders Must Establish A Causal Relationship. 
 
To establish a time element claim either for business interruption, civil authority, or 
ingress/egress, a policyholder must establish a causal nexus between covered 
physical damage and the loss of income. The civil authority order or lack of 
ingress/egress must have been due to physical damage of type insured in the policy, 
which prevents access to the business and which often times must have happened 
within a specified distance of the business. Similarly, for loss income or gross 
earnings coverage, the interruption of the business operations must have been 
necessarily caused by the covered physical damage.   
 

5.  Covered Peril.  
 
Some property policies provide coverage only for specifically identified covered 
perils and, under such policies, the policyholder must establish that the loss resulted 
from one of those covered perils. Viruses and communicable diseases typically are 
not covered perils. We note, however, that health care endorsements may include 
communicable disease coverage. Care should be taken to determine whether 
communicable disease coverage has been added by endorsement. Such coverages 
are limited – containing, for example, sub-limits, apply to diseases defined with 
specificity – and usually require an order from a governmental health agency.  
 

6.  Civil Authority Coverage.  
 

Some property insurance policies provide business interruption coverage if lost 
income results from an order of a civil authority prohibiting access to an area or to 
property. Policyholders may argue that various government stay-at-home orders 
implicate such coverage where they are unable to conduct business at their premises 
due to such orders. The first requirement for such coverage is that there must be 
damage to property other than the subject property (this usually requires the other 
property to be within a mile of the subject property). If there is damage, the resulting 
loss to the subject insured must be “caused by” an order of the civil authority that 
prohibits access to the described premises. If, for example, the governmental order 
allows restaurants to continue operations with a drive-through, delivery, or carry-
out, then there is no access prohibition. Additionally, the access to the area 
immediately surrounding the damaged property must be prohibited by civil 
authority as a result of such damage. Generally, the coverage for circumstances in 
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which the action of civil authority is taken in response to dangerous physical 
conditions resulting from the damage or continuation of the Covered Cause of Loss 
that caused the damage, or the action is taken to enable a civil authority to have 
unimpeded access to the damaged property. The various government orders, 
however phrased, are issued not because of any actual property damage, but rather 
to prevent the spread of disease from person to person. Property policies generally 
require that the civil authority prohibit access to the “area” where the damage exists 
and that such prohibition is the result of the damage itself and not for the purpose of 
minimizing the transmission of a communicable disease. Coverage is not triggered 
by orders that prohibit access to specific businesses, but to the general area where 
those businesses are located. This is simply not the case with the COVID-19 
governmental orders that have been issued thus far – even such orders that include a 
reference to “damage,” most likely at the insistence of an attorney familiar with 
property coverage. Moreover, many of the COVID-19-related orders do not preclude 
operation of essential businesses. Policyholders that are deemed to be within the 
category of “essential businesses” are not precluded from operating their businesses.   
 
Additionally, Civil Authority Coverage for Business Income, under many policies, 
will not begin until 72 hours after the time of the first action of civil authority that 
prohibits access to the described premises and only apply for a period of up to two 
or four consecutive weeks from the date on which such coverage began. 
 

7. Ingress/Egress Claims. 

 

Some policies have extensions of coverage for ingress/egress. Such extensions 
typically cover the policyholder’s loss due to the necessary interruption of the 
policyholder’s business on account of the prevention of ingress to or egress from the 
policyholder’s property, whether or not the policyholder’s property was damaged.  
Policyholders must establish that their property cannot be accessed due to actual 
physical loss or damage. Policyholders will have a difficult time demonstrating that 
any ingress/egress is prevented due to physical damage. 
 

8.  Exclusions May Limit Or Bar Coverage. 
 
Most commercial property policies contain exclusions that may bar coverage for 
COVID-19-related claims. Here are some typical exclusions that should be reviewed 
and considered. 
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 Virus Or Bacteria Exclusion. These exclusions began appearing more 
frequently in commercial property policies after the SARS and Ebola virus 
epidemics, and specifically exclude coverage for any virus-related losses.  

 
 Pollution Exclusion. The applicability of this exclusion will turn on 

whether a virus will be considered a pollutant. This analysis will depend 
on how “pollutant” is defined in the policy and also how the relevant 
jurisdiction has interpreted the scope of “pollutant.” Jurisdictions vary as 
to how narrow or broadly a pollution exclusion is interpreted.  

 
 Government Action Exclusion. This exclusion is typically limited to the 

government’s seizure and destruction of property. Whether exclusions of 
this type may apply will depend on close scrutiny of factual circumstances 
and policy language.  

 
 Ordinance Or Law Exclusion. Ordinance or Law coverage concerns 

costs for repairing, rebuilding, or constructing a property when physical 
damage to the structure by a covered cause of loss triggers an ordinance or 
law. As with the Government Action Exclusion, whether exclusions of this 
type may apply will depend on close scrutiny of factual circumstances and 
policy language.  

 
9. Sue And Labor. 

 
Some policies may contain coverage for sue and labor to cover expenses incurred by 
the policyholder in the event of eminent physical loss or damage covered by the 
policy. Policyholders must establish that the physical damage was of the type insured 
by the policy and caused by a covered peril. Policyholders will likely have a difficult 
time demonstrating they were attempting to prevent covered physical damage.  
 

10. Lawmakers In Some States Have Proposed Legislation To Impose 
Coverage For Business Interruption Claims Not Covered By The 
Policies.  

 
Given the scope of the potential business interruption during the COVID-19 crisis, 
especially for small to medium enterprises that might not be able to weather a 
substantial and prolonged business disruption, legislators in some states are 
attempting to require coverage by government fiat. Legislation already has been 
introduced in several states, including New Jersey, Massachusetts, New York, Ohio, 
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Louisiana, and Pennsylvania. Although the proposed legislation varies by state, they 
generally seek to mandate that insurers indemnify insureds, subject to the limits 
under the policy, for any loss of business or business interruption for the duration of 
the COVID-19 heath emergency. Expect there to be extensive lobbying and debate 
on this issue, because, if passed, such legislation would have a massive impact on 
the insurance industry and could threaten the solvency of insurers. See generally 
Seaman, S.M. and Selby, J.A., “Tracking The Flurry Of COVID-19 Related 
Legislative & Regulatory Activity Impacting Insurers” Mealey’s Litigation Report: 
Catastrophic Loss, Vol. 15, No. 7 (April 2020).  
 
In fact, the Global Federation of Insurance Associations warned that the financial 
stability of the insurance industry could be at risk if governmental entities order 
policies to be changed retroactively to coverage disruption caused by COVID-19 
and result in insurers being unable to pay other types of claims.  
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CHAPTER 2:  
 

CYBER INSURANCE 
 
A. Coverage Overview 
 
Cyber Insurance policies provide first and third party coverages to policyholders in 
the event of a cyber or privacy event. Unfortunately, the risk of those events has 
soared as companies and organizations scramble to remain operational in the face of 
government shutdown orders and other COVID-19-related disruptions. The massive 
shift to work-from-home for many employees has increased exponentially their 
reliance on a wide variety of technologies to communicate and continue working 
remotely, which vastly expands the attack surface for cyber criminals. In addition, 
remote employees may utilize personal devices and be more inclined to adopt 
workarounds and bypass mandated business processes in favor of easier, but less 
secure, tools. Cyber criminals are further exploiting the situation by tailoring 
phishing scams specifically aimed at remote workers, and by posing as COVID-19 
resource centers and charities. In addition to cyber-specific policies, policyholders 
often seek coverage for cyber-related claims under crime policies and under 
traditional commercial property and commercial general liability policies looking 
for so-called silent cyber coverage.  
 
B. Potential Cyber-Related Claims  
 

 A remote employee is tricked into providing his network credentials by a 
caller pretending to be with his company’s technical support team, resulting 
in a ransomware or data breach event. 

 
 An employee working on a home computer and utilizing a personal email 

account that auto-populates addressees inadvertently sends confidential 
personal health information concerning employees with COVID-19 to the 
wrong recipients.  

 
 A business wires money to a foreign bank account after receiving fraudulent 

emails purporting to be from a vendor, advising the business of its new bank 
account.  
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C. Key Points And Select Issues 
 

1. Notice And Claims-Made Issues Relating To Cyber Claims.  
 

Late notice of cyber and privacy claims can significantly prejudice insurers by, 
among other things, potentially increasing the cost and severity of the event as well 
as the risk of destruction of forensic evidence. It also can reduce the chances of 
intercepting a wire transfer and pursuing subrogation claims. The potential for late 
notice may be increased by disruption caused by work-from-home situations.  
 

2. Compliance With Policy Requirements.  
 

Cyber policies often require the insured to obtain the insurer’s written consent before 
expending funds or retaining professionals to respond to an incident. The instinct of 
many insureds, however, is to take matters into their own hands and try to 
immediately address the situation on their own (often retaining less experienced, and 
non-approved vendors/agents), and, in doing so, incur significant costs before 
putting the carriers on notice. Many policies also have requirements concerning 
utilization of pre-approved incident response professionals and verification of 
requests to transfer funds. Insurers should examine all such policy requirements in 
connection with any claim.  
 

3. Carefully Review All Policy Terms, Including Definitions.  
 

There is wide variation in coverages under cyber policies due, in part, to the absence 
of standardized forms and the widespread use of manuscript policies and 
endorsements. Depending on the terms of the policy at issue, for example, coverage 
for regulatory claims may be limited to data breach or security events. In some 
polices, coverage for breach of a third-party holding the policyholder’s confidential 
information may depend on the status of the third-party as an independent contractor 
or its contractual relationship with the policyholder. In addition, some policies limit 
coverage to events arising out of computer systems and any associated devices or 
equipment operated by and either owned or leased to the insured organization. It is 
crucial, therefore, to carefully review the entire policy including endorsements when 
considering any COVID-19 claim. 
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4. Cyber Exclusions And Limitations In Commercial Property And 
Liability Policies. 

As mentioned above, policyholders sometimes seek coverage for cyber claims under 
traditional commercial property and general liability policies. These claims are often 
referred to as “silent cyber” claims, since the policies may not affirmatively grant or 
exclude coverage for cyber and privacy claims.  

Over the years, insurers have introduced various exclusions to address silent cyber 
claims that were not intended for coverage under non-cyber policies. For example, 
CGL policies typically exclude coverage for bodily injury and property damage 
claims for damages arising from any “access to or disclosure of any person’s or 
organization’s confidential or personal information, including . . . trade secrets, . . . 
customer lists, . . . credit card information, health information or any other type of 
nonpublic information . . . .” For Personal and Advertising Injury Liability, coverage 
may be excluded on claims arising from any access to or disclosure of non-public 
information. For first-party property policies, the 2012 ISO Businessowners Policy 
(“BOP”) form excludes computer-related losses that, by definition, includes 
malicious code, and the 2012 BOP form excludes loss caused by viruses or malware. 
Some insurers also have recently asserted that silent cyber claims might be excluded 
under War Exclusions in connection with ransomware events under commercial 
property policies. 

Non-cyber policies may be endorsed with coverage grants for social engineering or 
business email compromise events. Those coverages typically are subject to 
sublimits and may contain internal verification requirements as a condition 
precedent to coverage. 

Policyholders, however, have had some success in seeking coverage for silent cyber 
claims under non-cyber policies. Insurers should therefore carefully examine choice 
of law considerations in connection with their consideration of COVID-19-related 
silent cyber claims. 
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CHAPTER 3:  
 

DIRECTORS AND OFFICERS LIABILITY INSURANCE 
 
A. Coverage Overview 
 
Subject to their terms, conditions, and exclusions, Directors and Officers (“D&O”) 
liability insurance covers directors and officers for claims made against them while 
serving on a board of directors and/or as an officer from managerial decisions that 
have adverse financial consequences. Throughout this unprecedented COVID-19 
pandemic, officers and directors have had to make myriad decisions about critical 
issues, including business operations, staffing, and public disclosures concerning the 
financial impact of the situation on the enterprise. These decisions and 
representations are likely to be scrutinized and second-guessed (with the benefit of 
hindsight) by plaintiffs’ attorneys and shareholders, resulting in claims against 
directors and officers. Steps taken and not taken prior to the pandemic also will be 
under scrutiny.  
 
B. Potential D&O Claims 
 

 Inaccurate disclosures in financial statements concerning the current and 
future impact of COVID-19 on business operations and financial 
performance. 
 

 Event-driven claims arising from the board’s oversight of risks related to 
COVID-19, such as failure to plan for the risk of a pandemic and increased 
cyber and privacy exposures arising from implementation of work-from-home 
protocols and procedures. 
 

 Claims for failure to procure insurance or sufficient insurance for virus-related 
losses under various policy forms or properly pursue coverage under policies.  

 
 Failure to make decisions or take actions that would have prevented the spread 

of disease.  
 

 Investor claims asserting a lack of response (or inadequate response) led to a 
reduction in share price. 
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 Claims relating to failure to ensure the adequacy of supply chains and 
compliance with contractual and supply-related obligations.  

 
 Claims resulting from a data breach involving the disclosure of employee 

health information (e.g., COVID-19 outbreak), and which resulted in a stock 
drop, reputational harm, and incident response and litigation costs. 

 

C. Key Points And Select Issues 
 

1. Social Inflation Is a Factor in D&O Activity. 
 

Social inflation factors have fueled shareholder litigation in recent years and we 
expect that to continue and to impact D&O activity generally. See generally, 
Seaman, S.M., Burke, K.J., Selby, J.A., and Hernandez, P.E. “The Legal Trends 
Behind ‘Social Inflation’ In Insurance,” Law360 (February 21, 2020). The 
combination of social inflation and dramatic volatility related to the COVID-19 
pandemic in many industries may create a perfect storm for D&O claims.  

 
2. Pay Attention To Exclusions. 

 
D&O policies often contain “bodily injury” exclusions, which may come into play 
given the nature of risks presented by some COVID-19-related claims. But attention 
should be paid as to whether any such exclusion is broadly worded (e.g., “based 
upon, arising out of, or attributable to” any bodily injury), or applies a more narrow 
exclusion (e.g., excluding only claims “for” bodily injury). D&O policies also likely 
exclude coverage for willful violations of law. Such an exclusion may come into 
play, if the timing of a board’s actions are set against the timeline of restrictions 
imposed in response to the COVID-19 crisis. Many D&O policies also contain 
property damage, contract, pollution, and other exclusions.  
 

3. Potential For Increased Exposure For Sudden, Unexpected 
Working Conditions. 

 
Companies and organizations were forced into sudden, unconventional mass 
working adjustments due to the COVID-19 crisis, the scope of which companies 
may not have prepared for in advance. For example, many companies instructed all 
or most of their employees to work from home due to COVID-19 restrictions. This 
potentially increased cyber liability exposure, given the spike of employees working 
en masse on personal devices, and using new and unfamiliar platforms and programs 
(e.g., Zoom) to stay connected and working.   
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4. The SEC Set A Benchmark For Public Companies In Early March 

2020. 
 
Officers and directors of publicly-traded companies may be heavily scrutinized on 
what they did or said on or after March 4, 2020, when the SEC instructed companies 
to provide “investors with insight regarding their assessment of, and plans for 
addressing, material risks to their business and operations resulting from the 
coronavirus to the fullest extent practicable to keep investors and markets informed 
of material developments.” The timing of reporting may be extended, but neither the 
SEC nor private claimants are likely to forgive inadequate or inaccurate disclosures.  
 

5. Historic Stock Market Fluctuation Combined Along With 
Confusion On How To Best Respond To The COVID-19 Crisis May 
Drive Up Claim Activity. 

 
Although other recent health crises may not have led to an abundance of D&O claim 
activity (e.g., SARS), the massive slide in the stock market across industries, 
combined with potentially (and when considered with the benefit of hindsight) 
alleged slow-moving, and/or unclear responses from many companies and 
organizations may be fertile grounds for class-action shareholder claims. 
Historically, extreme market volatility and rapid stock drops generally lead to 
increased shareholder (and regulatory) scrutiny and litigation. Simply stated, the 
pandemic and its fallout are unprecedented in modern times.  
 

6.  Broad Scrutiny Of Actions, Policies, And Inaction. 
 
Investors and their counsel likely will scrutinize a wide-range of topics in search of 
shareholder claims, including the adequacy of the internal or external resources 
directors and offices utilized to stay informed, the adequacy of protocols with respect 
to continuity planning, contingency planning for unavailability, sickness, or death of 
senior management, provisions to protect medically-vulnerable management from 
risks of viral infection, and disclosure obligations with respect to continuity planning 
issues. Issues such as balancing HIPAA obligations to employees with notice 
obligations to other employees regarding positive COVID-19 employee tests, or the 
onsite presence of an individual who has been exposed to other COVID-19-positive 
individuals may be examined. Executive compensation and stock buy-backs also 
will be subject to scrutiny. 
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7. Claims-Made Issues. 
 
D&O policies are written on a claim-made basis. In addition to satisfying notice 
provisions, policyholders must comply with the claims-made and/or claims-made 
and reported requirements of the policies. Policyholders’ counsel are advising their 
clients to review the definition of “claim” in their policies, to err on the side of 
providing notice, and are in some instances encouraging policyholders to seek 
coverage under existing policies out of concern that renewals may include 
exclusions and more limited coverage. 
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CHAPTER 4:  
 

FIDUCIARY LIABILITY INSURANCE 
 
A. Coverage Overview 
 
Fiduciary liability insurance policies typically cover employers for errors and 
omissions in administering employee benefit plans. COVID-19-related changes to 
health insurance plans, including the elimination of costs related to testing and the 
waiver or elimination of deductibles and co-payments, may trigger requirements for 
employers to amend plans and notify employees. This quickly-evolving situation 
may give rise to fiduciary liability claims arising from the alleged improper 
administration or management of benefit plans.  
 
B. Potential Fiduciary Liability Insurance Claims 
 

 Improper administration of claims arising out of the implementation of 
COVID-19-related mandatory health plan changes.  
 

 Claims asserting mismanagement of retirement savings following declination 
in the value of employer stock. 

  
 Allegations of mismanagement of benefits and plan contributions in 

connection with layoffs.  
 
C. Key Points And Select Issues 
 

1. Claims For Benefits Due Under The Employee Benefits Programs 
Are Not Covered.  

 
Insurers should be sure to evaluate claims to determine whether what is at issue are 
benefits due under the program. Those benefits are not covered by fiduciary liability 
insurance, i.e., the insurance does not guaranty the benefits owed under the program.  
 

2. Other Exclusions May Apply.  
 
Fiduciary liability policies typically exclude coverage for dishonest acts and alleged 
failure to fund plans in accordance with ERISA. Insurers must scrutinize claims to 
determine if these exclusions apply.  
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3. Where Insurers Have A Duty To Defend, Defense Costs Generally 

Erode Policy Limits.  
 
Many policies include a duty to defend, which may be implicated by the allegations 
in the complaint against the policyholder even if the insurer believes an exclusion 
may apply. Defense costs, however, usually reduce the policy limits. 
 

4. The Date Claims Are Asserted May Determine Whether There Is 
Coverage.  

 
Fiduciary liability policies are often claims-made policies. Thus, the date claims are 
asserted against the policyholder will determine whether the policyholder may be 
entitled to coverage. This is of particular importance for new policies issued in the 
coming months. In other words, compliance with claims-made requirements must 
be satisfied.  
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CHAPTER 5:  
 

TRAVEL INSURANCE  
 
A. Coverage Overview 
 
The COVID-19 pandemic has brought global travel to a near standstill. With many 
trips cancelled, interrupted, or delayed, claims related to COVID-19 are being 
submitted to travel insurers. Travel insurance policies typically provide several types 
of coverage. Most provide reimbursement for unrefunded payments to the carrier, or 
additional costs incurred by the policyholder-traveler, if a trip is canceled, 
interrupted, or delayed because of certain defined covered events. The covered 
events, which may include “quarantine,” must be unforeseen at the time the policy 
was purchased. Thus, in considering whether or not there is coverage, dates and the 
timeline considerations may be important.   
 
Many travel insurance policies also provide coverage for medical expenses and 
travel costs incurred if the traveler is injured or becomes ill while traveling. Often 
times other coverages are also included, such as for lost baggage or missed 
connections. Policies also almost always include exclusions for pollution and/or 
contamination, and many exclude epidemics and pandemics.  
 
B. Potential Travel Insurance Claims 
 

 Travelers who cancelled their trip because they voluntarily self-quarantined or 
out of fear of COVID-19. 

 
 Travelers whose trips were cancelled by cruise lines that have temporarily ceased 

operations because of the COVID-19 pandemic. 
 
 Travelers who were delayed from completing their trip and returning home 

because their cruise ship is denied the right to dock because of concerns that 
someone on the ship has COVID-19.  
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C. Key Points And Select Issues 
 

1. COVID-19 May Be An Uncovered Foreseeable Event.  
 
Travel insurance does not cover events that were foreseeable when the traveler 
purchased the policy. COVID-19 started impacting travel as early as mid-January, 
when the United States Centers for Disease Control and Prevention issued a travel 
alert related to Wuhan, China, and began screening travelers from that city. Thus, a 
traveler who purchased travel insurance after mid-January may not be entitled to 
coverage because, at that point, travel disruption due to the disease was foreseeable. 
The date may vary by travel region.  
 

2. Travelers Who Voluntarily Self-Quarantined May Not Be Entitled 
To Coverage.  

 
Many policies cover trips that are cancelled because the traveler is “quarantined.” 
Some policies define “quarantined” as a mandatory isolation or restriction on where 
a person can go. Other policies do not define “quarantined,” but the plain and 
ordinary meaning of the word is a limitation on a person’s activities, or separation 
from the community, compelled by law. In contrast, a “self-quarantine” is usually 
understood as a voluntary action. If the policy defines “quarantined” as a mandatory 
restriction, or the term is accorded its plain and ordinary meaning, a traveler would 
not be covered if they cancel their trip because they voluntarily “self-quarantined.”  
 

3. Travelers Whose Cruise Lines Voluntarily Ceased Operations May 
Not Be Covered.  

 
Many cruise lines have voluntarily ceased operations for weeks or months. Based on 
the language of most travel insurance policies, a carrier’s voluntary decision to stop 
operations typically would not qualify as a covered trip cancellation. Thus, travelers 
whose cruise lines have stopped operations will have to look to the cruise line for 
reimbursement.  
 

4. Exclusions May Apply And Bar Coverage.  
 
Depending on the wording of the policy, travelers may be entitled to coverage if 
their trip is delayed because their ship is denied entry to a port as a result of concerns 
that someone on board has COVID-19. But insurers should be sure to check the facts 
of the claim against the exclusions in the policy. Some policies contain epidemic 
and/or pandemic exclusions that may bar coverage. Policies also often contain 
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pollution and/or contamination exclusions that may apply if a trip is cancelled, 
delayed, or interrupted because the ship or aircraft is determined to be contaminated 
with the virus that causes COVID-19.    
 

5. Check Policy/Plans Terms And Conditions. 
 
As with all coverage issues, reference to the terms and conditions of travel plans and 
policies is required. Many policies cover only enumerated events. Some insurers 
offer “trip cancellation for any reason” coverage, that provides broader, but not 
unlimited, coverage. Policy deadlines, such as cancelling trips a stated number of 
hours or days before scheduled departure, must also be considered. Reimbursement 
is subject to limits. Under some coverages, where traveling companions contract 
COVID-19 or are physically quarantined while coverage is in effect, trip 
cancellation or trip interruption coverage may apply. Whether there is coverage may 
depend upon various factors including the relationship of the traveling companion 
to the policyholder. 
 

6. Statutory Changes May Impact Travel Insurers.  
 
COVID-19 is changing the statutory and regulatory insurance landscape on an 
almost daily basis. Travel insurers will need to keep their eyes on this area. For 
example, a bill pending in the New York legislature would require that travel 
insurers refund the premiums paid by travelers whose trips are cancelled because of 
COVID-19.  
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CHAPTER 6:  
 

WORKERS’ COMPENSATION AND EMPLOYERS’  
LIABILITY INSURANCE 

 
A. Coverage Overview 
 
The COVID-19 pandemic is likely to cause an uptick in claims under workers’ 
compensation and employers’ liability policies (“WC/EL policies”). WC/EL 
policies generally provide two types of coverage. Pursuant to Part One of the policy, 
the insurer usually agrees to pay the benefits the insured-employer is required to pay 
by state workers’ compensation law for bodily injury by accident or disease. The 
primary workers’ compensation insurer also generally agrees to defend insured-
employer against claims for workers’ compensation benefits. In Part Two of the 
policy, the insurer typically agrees to defend and indemnify the insured-employer 
against certain non-workers’ compensation claims for damages because of bodily 
injury to employees. The coverage under Part Two is subject to exclusions. 
 
B. Potential WC/EL Claims 
 

 Employees at healthcare facilities who allege they contracted COVID-19 as a 
result of their work at the facility. 
 

 Covered first responders who allege they contracted COVID-19 while providing 
emergency services. 
 

 Employees who allege they contracted COVID-19 as a result of their frequent 
contact with the public (such as retail establishments, pharmacies, and grocery 
stores). 
 

 Employees who allege that they were absent from work because of a self-
quarantine as a result of their belief that they were exposed to the virus that causes 
COVID-19 at the workplace. 
 

 Employees who have been deemed essential who allege they contracted COVID-
19 as a result of their work. 
 

 Employees who allege that they sustained an injury when working from home. 
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C. Key Points And Select Issues 
 

1. Coverage Applies Only To Covered Accidents.  
 
In nearly all states, the accident and resulting injury for which coverage is sought 
must “arise out of and in the course of employment.” This requires that the employee 
establish a causal link between the employment and the injury, as well as that the 
accident took place when and where they were working. Depending on the 
jurisdiction, the causal link may be established by showing (i) a particular causal 
event, (ii) that the employment placed the employee at a greater risk of injury than 
the general public, (iii) that the employment placed the employee at risk of the injury 
(without regard to the risk to the general public), or (iv) that the injury would not 
have occurred but for the fact that the employment placed the employee in the 
position where he or she was injured. Many employees will have difficulty 
establishing either a causal link or when and where they were exposed to the virus. 
It may be easier to establish “arising out of and in the course of employment” for an  
employee who was directly sneezed or coughed on and subsequently contracts 
COVID-19.  
 

2. For Many Employees, COVID-19 Will Not Be A Covered 
Occupational Disease.  

 
Employees unable to establish that they contracted COVID-19 as a result of a 
covered accident, may assert that COVID-19 is an “occupational disease.” In 
numerous jurisdictions, there is no coverage for “ordinary diseases of life” – diseases 
to which the public is generally exposed – unless the employee has a greater risk of 
contracting the disease when performing their job or the risk is peculiar to the 
occupation. Considering the extent of the spread of COVID-19, most employees will 
not have an increased risk of exposure at their jobs as compared to the general public. 
As with point 1, above, healthcare workers and first responders will likely be able to 
establish that their jobs placed them at greater risk than the general public.  

 
3. An Employee May Not Be Covered For An Absence From Work 

Because Of Quarantine If The Employee Does Not Contract 
COVID-19.  

 
Generally, employees are entitled to benefits (lost wage payments and 
reimbursement to their healthcare providers) only if they are diagnosed with a 
compensable injury or disease. Employees may miss work because they self-
quarantine after they believe they have been exposed to the virus that causes 
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COVID-19 at work. If those employees do not contract COVID-19, they may not be 
entitled to workers’ compensation benefits for the lost wages during the period of 
self-quarantine. Quarantined employees, however, may be entitled to paid leave 
benefits established by the federal Families First Coronavirus Act and similar state 
laws.   
 

4. Compliance With Policy Terms And Conditions.  
 
WC/EL policies impose conditions and duties upon policyholders. These may 
include: providing immediate medical and other services as required by the 
applicable workers’ compensation law; providing the insurer with the name and 
contact information of the injured employee; providing prompt notice of any 
demands or legal claims made; and cooperating with the insurer and assisting in the 
defense of any claim. These policies may also contain applicable exclusions.  
 
 5. The Last Day Of Employment May Be Important. 
 
Keep in mind that if an employee is claiming an occupational disease, the last day 
of an employee’s employment is often used to determine which policy is triggered, 
as opposed to the date of injury or death. This may be an issue for policies that have 
expired in recent months, or will expire in the coming months. 
 
 6. Closely Examine Injuries Sustained At Home.  
 
With many employees now working from home, there likely will be claims for 
injuries allegedly sustained while working at home. Insurers will need to closely 
examine the facts and governing law to determine if those injuries are covered. 
 
 7. Claims Make Take Longer To Be Resolved.  
 
A covered workers’ compensation claim typically resolves when the employee 
receives treatment and returns to work. There is no known cure for COVID-19, and 
the amount of time needed to recover from the disease may vary from between one 
to six weeks. Further, under the current circumstances, many healthcare providers 
have limited capacity, which may limit the ability of those suffering from COVID-
19 to receive care and promptly recover from their illness. It is also unknown at this 
time if there are any long-term or lingering effects of the virus.  
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8. Keep An Eye On Statutory And Regulatory Changes.  
 
In some jurisdictions, statutory and regulatory changes may impact whether 
workers’ compensation claims for COVID-19 are covered or otherwise may impact 
the parties’ rights and obligations. For example, an industry group in New York was 
concerned that as part of the state budget negotiations, New York’s Workers’ 
Compensation Law would be amended to create a presumption that COVID-19 is an 
occupational disease. 
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CHAPTER 7:  
 

EMPLOYMENT PRACTICES LIABILITY INSURANCE 
 
A. Coverage Overview 
 
The COVID-19 pandemic has forced employers to rapidly make numerous and 
important decisions concerning their work force. New policies and procedures 
addressing work-from-home, layoffs, furloughs, pay cuts, workplace conditions, and 
other issues – against a backdrop of hastily enacted COVID-19-related employment 
laws and regulations – may give rise to claims under Employment Practices Liability 
(“EPL”) insurance policies.  
 
B. Potential EPL Claims 
 

 Discrimination claims based on inconsistently-applied remote work policies, 
layoffs, and pay cuts. 
 

 Harassment and retaliation against employees who refuse to report to work 
because the workplace has not been decontaminated. 

 
 Claims arising from requests for reasonable accommodations pursuant to the 

Americans with Disabilities Act in response to COVID-19. 
 

 Emotional distress claims for failing to provide adequate protective gear to 
employees who are required to enter third party locations or deal with the 
public as part of their job responsibilities. 
 

 Claims arising from employer policies to protect other employees from 
COVID-19, such as mandatory temperature screening or wearing facemasks. 
  

 Privacy claims arising from the disclosure of the names of employees who 
have contracted COVID-19. 

 
 Harassment and discrimination of employees based on their perceived 

spreading of COVID-19. 
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C. Key Points And Select Issues 
 

1. Notice May Be An Issue With Respect To Some Claims.  
 
Timing of notice may be an important coverage consideration in light of issues 
concerning what constitutes a claim, including verbal communications with 
employees, in the context of EPL policies as may satisfaction of claims-made 
requirements. 
 

2. Exclusions May Apply.  
 
In addition to bodily injury exclusions, wage and hour, WARN Act, violation of 
OSHA regulations, and other exclusions may be relevant. 
 

3. Possible Claims-Made Issues. 
 
As with some of the other coverages discussed above, EPL policies typically are 
written on a claim-made basis. Thus, prior notice and reporting may be an issue.  
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CHAPTER 8:  
 

COMMERCIAL GENERAL LIABILITY INSURANCE  
 
A. Coverage Overview 
  
Commercial general liability policies provide both defense and indemnity coverage 
for third party property damage and bodily injury claims caused by an occurrence, 
typically defined as an accident. CGL policies also provide coverage for personal 
injury offenses, including invasion of privacy and false arrest or detention. Excess 
and umbrella liability policies generally provide indemnity coverage and vary as to 
whether and how they cover defense costs. Although much needs to be learned about 
how COVID-19 is transmitted, third party bodily injury and property damage claims 
under CGL forms are likely to emerge. It would not be surprising for policyholders 
to cast a broad net over the lines of coverage they provide notice to and seek 
coverage from, and general liability policies may be embroiled in more claims and 
coverage actions than may otherwise be expected.  
 
B. Potential CGL Claims 
 

 A third party bodily injury claims following visits to the policyholder’s 
premises or interacting with the policyholder’s employee at a different 
location.  
 

 Invasion of privacy claim due to the disclosure of personal information 
concerning a third party who has contracted COVID-19. 

 
 Family members of deceased nursing home residents claim that the facility 

was negligent in taking care of their family members and in training and 
supervising personnel. 

 
C. Key Points And Select Issues 
  

1. Coverage Issues And Defenses May Vary Considerable 
Depending Upon The Claim. 

 
In view of the wide range of claims for which policyholders may seek coverage 
under commercial general liability and excess and umbrella liability policies, the 
relevant policy provisions, conditions, and exclusions will vary considerably. 
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Insurers should examine their portfolio of policyholders to assess the types of claims 
they are likely to face and to develop consistent coverage positions. With respect to 
particular claims, insurers will be required to examine the claim-specific facts and 
coverage issues under the controlling law.  

2. Look For Key Exclusions.  
 

Certain exclusions should be considered in connection with COVID-19-related 
claims, including: 

 
 Pollution. There are different variants of pollution exclusions currently in 

use, but they typically preclude coverage for claims arising from 
pollutants. Whether COVID-19-related claims fall within the scope of any 
pollution exclusion will depend on a variety of factors, including scientific 
evidence concerning the transmission of COVID-19 and how pollution 
exclusions are construed in the relevant jurisdiction.  
 

 Fungi/Bacteria. The precise wording of the exclusion must be examined. 
Although COVID-19 is a virus, as opposed to a bacteria, it may fall within 
the terms of certain exclusions. 
 

 Communicable Disease. This exclusion typically applies to “loss or 
damage caused by or resulting from any virus, bacteria or other 
microorganism that induces or is capable of inducing physical distress, 
illness or disease.” It is likely that this type of exclusion will preclude 
coverage for many COVID-19 claims. 

 
3. Evidentiary Hurdles May Impact The Underlying Claims.   
 

Plaintiffs will almost certainly face difficult evidentiary hurtles when attempting to 
prove that they contracted COVID-19 from any specific person or location. In some 
instances this may involve expert opinion and testimony.   
 

4. Duty To Defend May Be An Issue For Many Suits.  
 
Despite issues concerning causation and ultimate determinations of indemnity, 
bodily injury, personal injury, and property damage claims against a policyholder 
may give rise to a duty to defend under primary policies. In view of the broad scope 
of the duty to defend and the consequences for breaching the duty to defend, insurers 
must critically evaluate claims prior to declining to defend.   
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5. Whether Or Not There Is An “Occurrence.” 
 
Whether any alleged bodily injury claim constitutes an occurrence may turn on the 
timing of the incident. What was known at the time about COVID-19 may be a 
significant issue for some claims. 
 

6. Application Of, And Compliance With, Applicable Policy Terms, 
Conditions, and Definitions. 
 

As with all claims, examination of applicable policy terms and provisions is 
required, including review of notice provisions, voluntary payment prohibitions, and 
compliance with claims-made and reported requirements. Additional policy terms, 
including various definitions, the duty to cooperate, and “Other Insurance” 
provisions, should be examined when responding to COVID-19 claims. 
 
 7. Responding To Claims And Notices. 
 
Insurers must have procedures in place to ensure that they are receiving claim notices 
and suits and properly responding in a timely manner. This may be particularly 
challenging in the environment of office closures, employees working at home, and 
communication and transportation difficulties for insurers, insurance intermediaries, 
and departments of insurance that may be agents for service of process and notice of 
claims.   In jurisdictions involving time-limit demands and hammer letters from 
other insurers, insurers must be focused on addressing those issues.  
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CHAPTER 9:  
 

PROFESSIONAL LIABILITY INSURANCE 
 
A. Coverage Overview 
 
Professional Liability insurance provides coverage for claims arising out of errors 
and omissions in connection with the policyholder’s provision of professional 
services. Such claims generally do not fall within the scope of general liability 
policies and/or are excluded from such policies. With regard to COVID-19 claims 
in particular, healthcare providers and insurance brokers are examples of 
policyholders that may be subject to professional liability claims. Claims may also 
be asserted against architects and engineers, accountants, lawyers, and a wide-range 
of professionals. Below are just a few examples of such claims.    
 
B. Potential Professional Liability Claims 
 

 Claims against insurance brokers for failure to procure business interruption 
coverage for pandemic or virus exposures, failure to provide timely and 
sufficient notice to insurers of COVID-19 claims, or failure to advise a client 
to purchase extended reporting periods under claims-made policies in light of 
emerging COVID-19 exposures. 
 

 Malpractice claims against medical professionals for failing to administer 
proper care or failing to recognize symptoms of COVID-19 patients. 
 

 Claims against cyber security vendor for misconfiguring security settings for 
its client’s work-from-home employees, leading to a ransomware event. 
 

 Claims arises from alleged negligence of hospital volunteers, including retired 
healthcare professionals, when treating COVID-19 patients. 

 
C. Key Points And Select Issues 
 

1. Determining Whether A Claim Falls Within The Scope Of 
Coverage. 

 
Coverage generally is limited to claims arising out of the provision of the specific 
professional services designated in the policy. Claims by other insureds under the 
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policy or claims arising out of services provided under the name of any other 
business, charities, or organization that is not named in the policy are likely not 
covered. 

 
2. Examine Policy Exclusions. 
 

Professional liability policies typically contain a variety of potentially applicable 
exclusions, including those for bodily injury, discrimination, and employment-
related claims. Malicious, dishonest, criminal, or illegal acts, including the 
intentional violation of any law, regulation, statute, or ordinance, are generally 
excluded. 
 

3. Compliance With Notice, Claims-Made And Other Conditions.  
 

Professional liability policies are generally written on a claims-made basis. Insurers 
should review the policy’s claims-made requirements and notice provision, in light 
of any retroactive coverage date, in connection with notice of COVID-19 claims. 
Insurers also should ensure that claims tendered during any extended reporting 
period relate to losses that occurred during the relevant policy period. 
 

4. Evaluation Of The Individual That Allegedly Committed The 
Error Or Omission.  

 
Insurers should confirm that the error or omission giving rise to a claim was 
performed by an individual who comes within coverage under the policy. For 
example, a policy may require that retired healthcare professionals provide their 
professional services for no fee, salary, or other compensation, other than expenses 
incurred in the delivering those services, to fall within the policy’s coverage. 
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CHAPTER 10:  
 

EVENT CANCELLATION INSURANCE 
 
A. Coverage Overview 
 
Event cancellation insurance typically covers losses arising from the cancellation of 
one-off events. Professional sporting events, festivals, concerts, and conventions 
may be costly to plan and host. Event cancellation policies commonly indemnify the 
policyholder for losses arising from the unavoidable cancellation, curtailment, 
postponement, removal to alternative premises, or abandonment of an event, and for 
any enforced reduced attendance. Some policies provide cover for cancellation due 
to any reason beyond the control of the event organizer (e.g., covering events that 
“were necessarily Canceled, Postponed, Abandoned, or Relocated, which necessary 
Cancellation, Postponement, Abandonment, or Relocation is the sole direct result of 
any non-excluded cause beyond the control of the Assured”), while others cover only 
cancellations for specifically enumerated reasons set forth in the policy. If a lawful 
order prohibits attendance by some or all attendees, some policies may respond in 
the absence of an applicable exclusion; others will not. 
 
The amount of the loss covered by an event cancellation policy will generally fall 
into one of two categories. The first category is the sum of expenses incurred from 
the event, less gross revenue retained after refunds, and less any savings the 
insured was able to obtain by mitigating its loss. The second category of loss under 
an event cancellation policy is typically the net profit the insured would have 
earned had the event occurred. Event cancellation policies will generally calculate 
loss based on one of these two categories, or calculate loss as the greater the two 
categories, but examination of the particular policy language is required. 
 
B. Potential Event Cancellation Claims 
 

 An industry association cancels its annual convention based on fears that 
COVID-19 may spread to the United States. 

 
 Insured company cancels its employee retreat after the governor of state in 

which the retreat was scheduled issued a stay-at-home order.  
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 Insured company cancels its annual shareholders’ event when flight 
cancellations and social distancing mandates would make it difficult or 
impossible for many shareholders to attend the event. 

 
C. Key Points And Select Issues 
 

1. Timing Generally Is An Important Consideration. 
  
Coverage may depend upon when the policyholder purchased the event cancellation 
policy. Insurers should consider whether the policyholder knew or should have 
known about the potential impact of COVID-19 at the time the policy was issued or 
renewed.  
 

2. Whether Cancellation Was Compelled. 
 
Insurers should confirm that the event was cancelled due to factors beyond the 
control of the policyholders or the attendees. Claims arising out of voluntary non-
attendance due to a generalized fear of infection may not fall within the terms of the 
policy. Given the varying “stay at home,” social distancing, and travel restrictions 
across the United States, and the wide range of the timing of such restrictions, a fact-
intensive analysis and comparison to the policy language will be necessary, 
particularly if a policyholder submits a claim involving multi-state 
participants/attendees.  
 

3. Exclusions. 
 
Many event cancelation policies contain exclusions for communicable or contagious 
diseases. For example, some policies exclude coverage for losses: 
 

Directly or indirectly arising out of, contributed to by, or resulting from 
. . . any communicable disease which leads to (a) the imposition of 
quarantine or restriction in movement of people or animals; (b) any 
travel advisory or warning being issued by a national or international 
body or agency; and in respect of a. or b. above any fear or threat thereof 
(whether actual or perceived).  

 
Some policies define “communicable disease” as one that the World Health 
Organization (or other relevant authority) has declared an epidemic or pandemic. In 
this case, WHO declared COVID-19 a pandemic on March 11, 2020. Other policies 
define “communicable disease” more broadly or more specifically.  
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In addition, specific COVID-19 exclusions were introduced by some insurers 
recently.  
 

4. Mitigation. 
 
Event cancelation policies typical require the policyholder to take steps to mitigate 
the financial impact of a cancellation. The amount of recovery for a loss may depend 
on the reasonableness of the policyholder’s actions in that regard. 
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CHAPTER 11:  
 

REINSURANCE 
 

COVID-19 claims will present challenges to insurers and reinsurance that will take 
many years to resolve. Broadly speaking, reinsurers should promptly review their 
assumed portfolios thoroughly to determine their potential exposures, as multiple 
lines of coverage are implicated. Moreover, many of the insurance coverage issues 
will be imported into resulting reinsurance cessions. 
 
Any determination of whether a particular COVID-19 cession is covered by a 
reinsurance treaty or facultative certificate begins with an analysis of whether the 
underlying claims were covered by the ceding company’s insurance policy or 
policies. The next level of evaluation of a cession involves application of the terms, 
conditions, and exclusions of the particular reinsurance treaty or facultative 
certificate. Each cession will be considered on its own merits. Below are some of the 
general considerations that may be involved in COVID-19 related cessions.  
 

A. Whether Insurance Claims Paid Are Covered  
Under The Insurance Policy Issued By The Ceding Company  

 
Where ceding insurers pay COVID-19-related claims based upon pressure from 
governmental entities or policyholders, reinsurers may examine whether such claims 
are covered by the insurance policy or constitute ex gratia payments. This may 
depend upon the application of follow-the-fortunes or follow-the-settlements 
principles discussed below. 
 

B. Whether The Reinsurance Contract Contains A 
Follow-The-Fortunes Or Follow-The-Settlements Provision  

 
Many reinsurance contracts contain express follow-the-fortunes or follow-the-
settlements provisions. Where a ceding company must pay otherwise uncovered 
business interruption claims due to legislation or a judicial ruling, they generally can 
be expected to argue that their reinsurers are required, in turn, to pay resulting 
cessions based upon follow-the-fortunes or follow-the-settlements provisions in the 
reinsurance contracts. See generally A Primer on Reinsurance Law & Principles 
(Hinshaw & Culbertson 2016); S.M. Seaman, and J.R. Schulze, Allocation of Losses 
In Complex Insurance Claims (8th ed. West Thomson Reuters 2019-20). The issue 
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could arise whenever other legislative of regulatory actions impact policy 
provisions.  
 

C. Application Of Follow-The-Fortunes 
Or Follow-The-Settlements Principles  

 
Ceding companies face a greater challenge where there is no follow-the-fortunes or 
follow-the-settlements provision in the reinsurance contract. In such instances, 
ceding companies may argue that, as a matter of custom and practice or course of 
dealings, principles of follow-the-fortunes or follow-the-settlements exist and apply 
to require the reinsurer to pay. Where they are unsuccessful with this argument, 
ceding companies generally will be required to establish that the claim was actually 
covered by their insurance policies. 
 
 D. Proper Credits 
 
Reinsurers may inquire as to whether proper credits were given for other 
policyholder recoveries and governmental relief or subsidies, and also whether 
subrogation rights were pursued.   
 

E. Application Of Reinsurance Contract  
Terms, Conditions, And Exclusions 

 
Even where a COVID-19-related claim is covered by the insurance policy issued by 
the ceding company, application of the terms, conditions, and exclusions of the 
reinsurance contract is required to determine whether and to what extent the cession 
is covered by the reinsurance contract. Follow-the-fortunes and follow-the-
settlements provisions do not override the terms, conditions, and exclusions of the 
reinsurance contracts. Accordingly, determination of whether a cession is reinsured 
requires consideration and application of the terms, conditions, and exclusions of the 
reinsurance contract itself.  
 
Issues concerning the ability of a ceding company to aggregate payments made to 
one or more policyholders or account of one or more claims or occurrences may be 
presented with respect to COVID-19 claims. This may impact whether retention 
levels have been satisfied by the ceding company, how much of a loss is covered, 
and issues regarding the reinsurance limits applicable to COVID-19 cessions.  
Treatment of defense costs associated with COVID-19 claims under the terms of 
reinsurance contracts may also become issues. For example, there may be an issue 
as to whether the language of a facultative certificate included expenses within 
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assumed limits of the certificate. See generally Lenci, E.K. and Seaman, S.M., “The 
Bellefonte Cap Returns,” Best’s Review, August 2016; Global Reinsurance Corp. of 
America v. Century Indemnity Co., No. 13 Civ. 6577 (LGS) (S.D.N.Y. Mar. 2, 
2020). 
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CHAPTER 12:  
 

COVID-19 COVERAGE LAWSUITS 
 

COVID-19 insurance coverage lawsuits are being commenced across the country. 
So far, those lawsuits have been filed by businesses – often restaurants, theaters, and 
retailers – seeking coverage under commercial property forms for business losses 
associated with COVID-19 related disruptions and/or governmental shutdown 
orders. Although we are at the earliest stages of coverage litigation, several common 
themes and theories have begun to emerge, including the following: 
 

 Some lawsuits have been filed prior to the policyholders submitting claims to 
the insurer. 
 

 At least one complaint cites a governmental order stating that the presence of 
COVID-19 causes physical damage to property. 
 

 Policyholders often allege that the absence of a virus exclusion in their policy 
means that the policies provide coverage for their COVID-19 losses. 
 

 Many complaints contain bad faith allegations. Some policyholders have 
asserted statutory and common law bad faith claims based on so-called 
“blanket” claim denials, sometimes sent to the insureds within hours of receipt 
of their claims, without performing an investigation as required by the 
applicable insurance law. 
 

 In at least one case containing statutory and common law bad faith claims, the 
policyholders cited to a memo by the insurer concerning the issue of whether 
COVID-19 causes direct physical damage or loss to property. 
 

 In support of its statutory and common law bad faith claims, at least one 
plaintiff has asserted that the insurer made material misrepresentations 
concerning its policy provisions and requested production of the insurer’s 
claim file. 
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 Most of the lawsuits have been filed in state courts. In two state court cases, 
the policyholders expressly disavowed that their claims were based on federal 
law. 

The variety of entities bringing coverage lawsuits will expand as the coverage 
litigation proliferates as will the theories, causes of action, and relief sought. We are 
closely monitoring the litigation for trends and insights. 
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APPENDIX 
 

The Legal Trends Behind “Social Inflation” In Insurance,                            
Law 360 (February 21, 2020) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 



Hinshaw & Culbertson LLP        An Insurance Coverage & Reinsurance Primer On Coronavirus (COVID‐19) Claims 

 

48 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Hinshaw & Culbertson LLP        An Insurance Coverage & Reinsurance Primer On Coronavirus (COVID‐19) Claims 

 

49 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Hinshaw & Culbertson LLP        An Insurance Coverage & Reinsurance Primer On Coronavirus (COVID‐19) Claims 

 

50 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Hinshaw & Culbertson LLP        An Insurance Coverage & Reinsurance Primer On Coronavirus (COVID‐19) Claims 

 

51 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



Hinshaw & Culbertson LLP        An Insurance Coverage & Reinsurance Primer On Coronavirus (COVID‐19) Claims 

 

52 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Hinshaw & Culbertson LLP        An Insurance Coverage & Reinsurance Primer On Coronavirus (COVID‐19) Claims 

 

 

Tracking The Flurry Of COVID-19 Related Legislative &  
Regulatory Activity Impacting Insurers,  

Mealey’s Litigation Report: Catastrophic Loss, Vol. 15, No. 7 (April 2020) 
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Reinsurance Considerations Associated with the Coronavirus,   
Law 360 (April 9, 2020) 
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