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I. [1.1] INTRODUCTION 
 
 Advising entrepreneurs and small business owners on the formation and 
operation of their business ventures can be an exciting and challenging job 
for the corporate attorney. The task involves giving advice on numerous 
legal issues and fitting these legal issues into a framework of business 
concerns unique to each particular client. 
 
 This chapter provides the practitioner with a checklist for some of the 
basic legal issues that should be discussed with a client seeking to organize a 
business entity. Because this discussion is focused on small businesses, the 
chapter does not delve extensively into issues concerning corporate 
securities problems and methods of combining business entities (such as 
merger and acquisition transactions). These topics are more likely to be 
considered in connection with the representation of larger or more 
established business entities. Sections 1.78 – 1.83 below contain sample 
forms of some of the basic agreements and documents needed to create and 
work with some of the entities discussed. Current versions of the federal, 
state, and county forms discussed in this chapter may be found most 
effectively and reliably online at the websites indicated throughout the 
chapter. Practitioners are encouraged to take advantage of these online 
resources since forms are updated often and paper copies kept in the office 
can become out of date easily. 
 
 
II. [1.2] WHOM DO YOU REPRESENT? 
 
 When first consulting with a client wishing to create a new business 
entity, counsel should clarify the identity of the client. Although multiple 
individual owners may make the initial request that the lawyer help form the 
entity, in many cases the lawyer effectively will end up representing the 
entity as a client, both in the organizational process and on an on-going 
basis. Alternatively, the lawyer may view himself or herself as representing 
just one or some of the initial organizers and investors. In any case, the 
lawyer has an ethical obligation to make the nature and scope of this 
representation clear to all the organizers and investors. 
 
 Rule 1.13(a) of the Illinois Rules of Professional Conduct of 2010 states 
that if a lawyer is retained by an organization, he or she represents the 
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organization. Further, RPC 1.13(f) states that in dealing with the 
organization’s officers, directors, shareholders, and other constituents, the 
lawyer has an obligation to explain the identity of the client whenever it 
appears that the organization’s interests are adverse to those of some or all of 
the constituents. In order to avoid any risk arising from a conflict that exists 
but is not immediately obvious to the parties or counsel, counsel is advised 
to clarify the identity of the client at the outset of any engagement involving 
creation of a business organization or representation of an existing 
organization. The individuals who first approach the lawyer should be told, 
both in person and in writing (preferably in the form of an engagement 
letter), who the lawyer is representing and what might happen if a conflict 
ever arises between this client and any of the other individuals who are 
contacting the lawyer initially. If a dispute arises among the individual 
owners of the new entity at some future date, the lawyer who created the 
entity may well have a conflict that prevents him or her from representing 
any of the owners in the dispute. 
 
 To avoid disappointment or some more litigious sentiment on the part of 
the owners when they discover that they must seek other counsel, clarity in 
the initial meetings and in the written engagement letter is essential. 
 
 
III. CHOOSING THE FORM OF BUSINESS ENTITY 
 
A. [1.3] Sole Proprietorship 
 
 The sole proprietorship is the simplest form of business entity, 
consisting of a single person carrying on a business for profit. Using this 
form means that beginning and ending the business venture are 
uncomplicated steps requiring little more than the decision of the sole 
proprietor. This can be an advantage, especially when the proprietor is not 
certain whether he or she will wish to continue the venture for any 
significant length of time and, thus, is unwilling to spend much money on 
filings, legal drafting, and the like. 
 
 The disadvantages of the sole proprietorship also arise out of its 
simplicity. The sole proprietorship does not have any legal existence 
separate from that of its owner. This simplicity removes the need for 
organizational documents, meetings of directors or shareholders, and written 
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