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An accountant’s duty to his or her client is to use the skill, judg-
ment and learning ordinarily possessed by other accountants un-
der similar circumstances. In practice, this general standard is 
measured by evidence of what conduct is reasonable under the 
circumstances involved in a particular case. Traditionally, such 
evidence is provided in the form of expert testimony. But, in 
and of itself, is evidence that an accountant has complied with 
the industry standards promulgated by the American Institute of 
Certified Public Accountants (AICPA) in the services he or she 
has performed for a client sufficient to avoid liability? Given the 
value that courts have placed on the AICPA standards and the 
public function of the accountant in society, one would think the 
answer would be, “yes.” In fact, the issue remains unresolved.

Significantly, courts recognize standard accounting practice to be 
comprised of generally known accounting principles, published 
standards of AICPA, the prevailing customs of the profession, 
and the remaining literature existing in the field. See, Godchaux 
v. Conveying Techniques, Inc. 846 F.2d 306, 315 (5th Cir. 1988). 
At “[t]he heart of this system of accounting norms,” however, 
are the AICPA standards. Id. Indeed, AICPA’s published stan-
dards have long been considered the “conventions, rules and 
procedures that define accepted accounting practices.” United 
States v. Arthur Young & Co., 465 U.S. 805, 811 n. 7 (1984) (cita-
tions omitted); Marksman Partners, L.P. v. Chantal Pharmaceutical 
Corp., 927 F. Supp. 1297, 1304 (C.D. Cal. 1996); Denro, Inc. v. 
United States, 19 Cl. Ct. 270, 278 (1990).

Some jurisdictions hold that an accountant’s good faith compli-
ance with AICPA’s industry standards discharges his or her pro-
fessional obligation to act with reasonable care. See, Monroe v. 
Hughes, 31 F.3d 772, 774 (9th Cir. 1994); In re Hawaii Corp., 567 
F. Supp. 609, 617 (D. Haw. 1983). Others similarly hold that a 
failure to comply with those standards and/or a departure from 
them constitutes professional negligence. See, Greenstein, Logan 
& Co. v. Burgess Marketing, Inc., 744 S.W.2d 170, 185-86 (Tex. 
App. 1987); Herbert H. Post & Co. v. Sidney Bitterman, Inc., 219 
A.D.2d 214 (App. Div. 1996).

In Herbert H. Post & Co., supra, the court analyzed a public 
accounting firm’s malpractice liability for failing to discover em-
bezzlement by an employee of the accounting firm’s client and 
by the firm’s own employee. The special verdict form asked the 
jury to determine whether the accounting firm, “had departed 
from accepted standards of accounting practice in rendering 
its services to the companies.” Id. at 223. The court, relying 
on Georgetti v. United Hosp. Med. Center, 204 A.D.2d 271, 272, 
in which it was held that “a claim of professional negligence 
requires proof that there was a departure from the accepted 
standards of practice and that the departure was a proximate 
cause of the injury,” determined that the special verdict form 
was proper. Herbert H. Post & Co., supra, at 223. 

Under Rhode Island law, the AICPA standards establish mini-
mum standards for accountants. In Rhode Island Hospital Trust 
National Bank v. Swartz, Bresenoff, Yavner & Jacobs, 455 F.2d 847 
(1972), the court, applying Rhode Island law, analyzed the rel-
evance of industry standards, including AICPA’s, in a lender’s 

action against its accountants for negligent auditing of a bor-
rower’s financial statements. According to the court, “while in-
dustry standards may not always be the maximum test of liabil-
ity, certainly they should be deemed the minimum standard by 
which liability should be determined.” Id. at 852.  

The court in In re Hawaii Corp., supra, analyzed a trustee’s claims 
that a corporation suffered damages as a result of accounting 
work performed by defendant accounting firm in connection 
with the reorganization of the corporation and another corpo-
ration. In analyzing the accounting firm’s negligence, the court 
stated, “accountants and auditors have the duty to exercise that 
degree of care, skill and competence exercised by reasonably 
competent members of their profession under the circumstances.” 
To determine whether the accountant met the standard, the 
court fashioned a general standard, finding “generally, accoun-
tant or auditor discharges his professional obligations by com-
plying with industry standards, Generally Accepted Accounting 
Principles (GAAP) and Generally Accepted Auditing Standards 
(GAAS).” Id. at 617. The court cautioned, “compliance with 
GAAP and GAAS, however, will not immunize an accountant 
when he consciously chooses not to disclose on a financial state-
ment a known material fact.” Id. 

The U.S. Securities and Exchange Commission (SEC), in SEC v. 
Arthur Young & Co., 590 F.2d 785 (1979), brought a civil action 
against the founder of a limited partnership and joint venture 
investment programs, and its certified public accountant, alleg-
ing violations of federal securities laws and seeking injunctive 
relief. The SEC argued that the standard of care applicable to 
the claims against the accountant was “whether the accountant 
performed his audit functions in a manner that would have 
revealed to an ordinary prudent investor, who examined the 
accountant’s audits or other financial statements, a reasonably 
accurate reflection of the financial risks such an investor pres-
ently bears or might bear in the future if he invested in the 
audited endeavor.” Id. at 787-788. The court rejected that argu-
ment, finding that it “would go far toward making the accoun-
tant both an insurer of his client’s honesty and an enforcement 
arm of the SEC.” Id. at 788. Instead, the court ruled, “on the 
facts of this case, AY [Arthur Young] discharged its professional 
obligations by complying with GAAS in good faith.” Id. at 788. 
As in In Re Hawaii Corp., supra, the court cautioned that “com-
pliance with Generally Accepted Accounting Principles (GAAP) 
would not immunize an accountant when he consciously chose 
not to disclose on a financial statement a known material fact.” 
SEC v. Arthur Young & Co., supra, at 788-789. 

In Monroe, supra, investors in a failed company alleged various 
Securities Act violations against an accounting firm that pro-
vided the audit report accompanying the prospectus for the 
securities purchased by plaintiffs. Specifically, plaintiffs argued 
that the accounting firm was liable under Section 11 of the Se-
curities Act of 1933 for its material misrepresentations or omis-
sions in a registration statement. Finding that “an accountant 
has a due diligence defense,” the court rejected the general rule 
that “issuers are held strictly liable under § 11 for damages re-
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Real Estate 
Appraisers
Ohio Court Rejects Negligent

Misrepresentation Theory 

Against Real Estate Appraiser

TrustCorp Mortgage Co. v. 
Zajac, 2006 WL 3690299 
(Ohio App. 1st. (Dec. 2006))

Ohio’s First District Court of 
Appeals has decided an impor-
tant case involving the economic 
loss rule, which generally pre-
vents recovery of damages in tort 
claims for purely economic loss. 
The rule stems from the recogni-
tion of a balance between tort 
law, which is designed to address 
losses suffered by a breach of a 
duty imposed by law to protect 
societal interests, and contract 
law, which holds that a party to 
a commercial transaction should 
remain free to govern its own af-
fairs in the contract. 

The lawsuit was brought by 
TrustCorp, which had purchased 
mortgage loans for 10 properties 
from Midas Mortgage Company. 
Midas initially approved the 
underwriting of the loans and 
obtained appraisals of the prop-
erties which served as collateral 
for the loans. The mortgagors of 
each of the 10 properties at issue 
defaulted on their mortgages, 
which TrustCorp consequently 
requested that Midas repurchase. 
Midas refused. 

TrustCorp foreclosed on the 
mortgages and sold the mort-
gaged properties for less than 
their appraised values. Its apprais-
er opined that defendant Zajac’s 
appraisal and other appraisals 
were inflated and unjustified. 
TrustCorp sued Midas for breach 
of contract and Midas filed for 
bankruptcy. TrustCorp sought 
relief from other parties involved 
in the underlying transaction, 
particularly the appraisers, under 
fraud and negligent misrepre-

sentation theories. All counts of 
TrustCorp’s complaint were vol-
untarily dismissed except one for 
negligent misrepresentation. 

The trial court granted summary 
judgment in favor of defendant 
appraisers on the negligent mis-
representation count. Noting 
that tort law is not designed to 
compensate parties for losses suf-
fered as a result of a breach of 
duty assumed only by agreement, 
the trial court held that that com-
pensation remains the particular 
province of contract law. 

TrustCorp appealed, asking the 
appellate court to determine 
whether a mortgage lender may 
recover economic losses from an 
appraiser, absent privity of con-
tract, under a negligent misrepre-
sentation theory of recovery. 

The appellate court held that 
such recovery is not possible. It 
observed that the Ohio Supreme 
Court has repeatedly stated that 
recovery for economic loss is 
strictly contractual. It also noted 
that the economic loss rule has 
been applied to prevent mal-
practice claims for other profes-
sionals in Ohio, such as design 
professionals and title examin-
ers. Ohio’s courts have exercised 
restraint in expanding tort-based 
economic loss liability to pro-
fessionals other than accoun-
tants. Therefore, the court held 
that absent privity of contract, 
the appraisers were entitled to 
summary judgment as a matter 
of law as to the negligent misrep-
resentation claim. 

In a vociferous dissent, the justice 
authoring it stated that he would 
have no problem holding a pro-
fessional appraiser civilly liable 
for economic losses incurred be-
cause a third party justifiably re-
lied on the appraiser’s materially 
inaccurate and negligent apprais-
al. He stated that a professional 
appraiser should know that his 
or her appraisals will be relied on 
by a lending institution. He fur-
ther pointed out that a negligent 
misrepresentation theory against 
appraisers has been permitted in 
other states, including Alabama, 
California, Connecticut, Iowa, 
New Mexico, New York, North 
Carolina, Utah and Wisconsin. 

  Newton C. Marshall
Chicago

Real Estate 
Brokers And 
Agents
Homebuyer Sues Real Estate 

Agent For Personal Injury 

Caused While Viewing House

Masick v. McColly Realtors, 
Inc., 858 N.E.2d 682 (Ind. 
App. (2006))

In a case of first impression in 
Indiana, the state’s Court of Ap-
peals was asked to determine the 
nature and scope of a real estate 
broker’s duty toward a prospec-
tive home buyer who suffered 
a personal injury while viewing 
a house. The court held that a 
real estate broker or agent has a 
duty to disclose known material 
defects. There is no duty to in-
vestigate a property for unknown 
defective conditions.

In the case, the real estate agent 
and her client, a potential 
buyer, were looking at a house 
under construction. A temporary 
wooden step was placed in the 
doorway of the house. A contrac-
tor advised the real estate agent 
that the step was not sturdy and 
to use caution. Plaintiff, who 
claimed that she did not hear 
the warning, walked through the 
door. The step gave way and she 
sustained personal injuries. She 
filed her suit claiming that the 
real estate agent was negligent in 
failing to warn her of the danger-
ous condition.

The trial court declined to 
impose a duty on real estate 
brokers to inspect premises they 
showed to prospective buyers. It 
stressed that a real estate broker 
or agent is obligated to warn a 
prospective buyer of any latent 
defects in the premises of which 
he or she is aware.

The appellate court noted that 
a real estate broker employed to 
sell property generally is not in 

possession and control of the 
property for purposes of main-
taining it in a safe manner. It 
also observed that not all real es-
tate brokers or agents are familiar 
with the houses that they show to 
potential buyers and that some 
have no opportunity to inspect 
a house before showing it. The 
court cited out-of-state cases not-
ing that a real estate broker is not 
a guarantor of safe conditions.

Finding an issue of fact as to 
whether the real estate agent suf-
ficiently warned her client about 
the step, the appellate court 
reversed the judgment of the 
trial court and remanded the 
case for a determination of: 
(1) the extent of the hazardous 
condition; (2) whether the con-
dition was truly latent and not 
open and obvious, and; (3) the 
scope of conduct or conversa-
tions involving the real estate 
agent to determine whether 
the agent acted reasonably 
under the circumstances. 

The appellate court held that 
generic comments from an agent 
to “watch out” for dangers do 
not create a duty or show that 
the agent assumed a duty to warn 
plaintiff of a specific defective 
condition. However, real estate 
agents have a duty to warn pro-
spective buyers of hidden defects 
when the agent is aware of them.

 Newton C. Marshall
Chicago

Accountants
Standard of Care for Auditing 

Accountants Reviewed 

Kouri v. Superior Court, 
148 Cal. App. 4th 460 (2007)

Wincom, a privately held start-
up wireless telecommunications 
company, intended to execute 
a reverse merger with Struthers 
Industries, a publicly traded com-
pany. Wincom planned to con-

trol the new entity, which would 
be a publicly tradeable company.

BDO Seidman (BDO) audited 
Wincom’s balance sheet and 
financial statement in prepara-
tion for the merger, certifying 
that the records complied with 
generally accepted accounting 
principles (GAAP). Thereafter, 
BDO reviewed, but did not 
audit, the next three quarterly 
financial statements.

Wincom vastly overstated its 
financial status by reflecting 
contingent assets in its balance 
sheet. BDO knew Wincom 
intended to distribute the report 
to others, including investors 
such as plaintiff, although BDO 
claimed that it told Wincom 
not to give the audit report to 
anyone other than people work-
ing on the merger.

The merger was approved but 
the business was not success-
ful. Wincom eventually filed for 
bankruptcy. 

A number of investors sued 
BDO alleging that it negligently 
or intentionally permitted Win-
com to overstate its assets. They 
claimed that they relied upon 
the audit report when deciding 
to invest in Wincom and that 
they lost their investments when 
the company failed. 

BDO demurred, arguing that it 
owed no duty to the investors. 
It also argued that the investors 
held onto their stock and there-
fore could not prove detrimen-
tal reliance on the audit report. 
The demurrers were sustained 
at trial, and, in an earlier deci-
sion (Murphy v. BDO Seidman, 
113 Cal. App. 4th 687 (2003)), 
the California Court of Appeal 
reversed the judgment of the tri-
al court and remanded the case 
as to most of the investors, per-
mitting the negligent and inten-
tional misrepresentation claims 
to proceed. The appellate court 
also permitted those investors 
that had not sold their stock—
holding investors—to proceed.

BDO moved for summary judg-
ment. The trial court granted 
summary adjudication on the 
intentional misrepresentation 
cause of action in favor of BDO 
because there was no evidence 
that BDO knew, at the time of 
its audit, that the information 
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in the balance sheets was false. 
The trial court concluded that 
the misrepresentations on the 
balance sheet were not so ap-
parent that BDO should have 
discovered them.

BDO was also granted summary
adjudication in its favor on 
the negligent misrepresentation 
cause of action as to two plain-
tiffs. The trial court found that 
those plaintiffs could not prove 
reliance because they had pur-
chased the stock one year before 
they saw the audit. They had 
also tried to sell 80% of their 
shares the same day they were 
purchased. Further, as “holding 
investors” they could not dem-
onstrate that they held onto 
the stock in reliance upon the 
audit report. The two plaintiffs 
subject to this summary adjudi-
cation argued that they did not 
need to show that BDO knew 
that the balance sheet con-
tained false information. They 
asserted instead that they could 
recover based upon a show-
ing that BDO issued its audit 
report recklessly, without a be-
lief that the audited information 
was true or false, and certified 
the records without knowing if 
the records were true or false. 
They also submitted expert tes-
timony that BDO’s conduct was 
an egregious violation of profes-
sional accounting standards.

The appellate court reviewed 
existing case law that blatant 
deviations from GAAP sup-
port an inference of accoun-
tant recklessness, and a filing 
with the U.S. Securities and 
Exchange Commission, which 
suggested that BDO knew that 
the financial information it had 
certified contained references 
to contingent assets. The court 
found that BDO’s purported 
fraudulent intent was a triable 
issue. It also determined that 
there was a triable issue relating 
to the holding investors, despite 
their early efforts to sell the 
stock, because those investors 
had submitted evidence of the 
number of shares they would 
have sold and when they would 
have sold the shares. The case 
was remanded to the trial court 
for further proceedings.

 Joseph J. De Hope, Jr.
San Francisco

Real Estate 
Brokers
Buyers Allowed to Maintain 

Intentional Misrepresentation 

Claim Against Real Estate Broker 

Despite Their Alleged Negligence

Manderville v. PCG & S 
Group, Inc., 146 Cal. 
App. 4th 1486 (2007)

Two couples sought to purchase 
adjoining properties. The cou-
ples (Buyers) intended to buy 
a plot of land, subdivide the 
property, and build neighbor-
ing homes. During their search 
for property that could be subdi-
vided into two lots, the Buyers’ 
agent discovered a listing for 
property described as a one acre 
lot that “could be split.”

This listing was published by 
Mr. Clark, the broker for the 
sellers of the property. In his 
deposition, Clark testified that 
he based this statement on infor-
mation provided to him by the 
County of San Diego. 

The Buyers, however, were con-
cerned because they had seen a 
prior listing for the same prop-
erty, which did not state that it 
could be split. Because of the 
discrepancy between the two list-
ings, the Buyers had their agent 
call Clark to confirm that the 
property could be split. 

During the phone call between 
the Buyers’ agent and Clark that 
followed, Clark allegedly repre-
sented that the split had been 
approved. Clark later denied 
stating as much and contended 
that he only relayed what the 
county had told him – that the 
lot could be split i.e., that it was 
splittable, not that a split had al-
ready been approved. 

Two days after the phone call 
between the brokers, the Buyers 
made an offer to purchase the 

property. The offer was made on 
a California Association of Real-
tors standard form. 

Paragraph 7 of the contract stated 
that the Buyers had the “right” to 
conduct inspections of the prop-
erty, and advised them to do so. 
It also stated that the brokers did 
not guarantee or assume respon-
sibility for the condition of the 
property. Paragraph 26 contained 
an integration clause rendering 
the contract a final and complete 
expression of the understanding 
between the parties.

After the close of escrow, the 
Buyers discovered that the prop-
erty could not be split. Although 
the zoning allowed a minimum 
lot size of one acre, the County’s 
general plan required a mini-
mum lot size of four acres.

The Buyers brought an action 
for deceit against Clark alleging: 
(1) intentional misrepresenta-
tion of facts; (2) negligent mis-
representation of facts; and (3) 
suppression of facts. The alleged 
misrepresentations were made 
in the listing and in Clark’s tele-
phone conversation with the 
Buyers’ agent. 

The trial court granted Clark’s 
motion for summary judgment, 
ruling that the Buyers had a 
contractual duty to investigate 
zoning and land limits on the 
property. The appellate court re-
versed and remanded. 

The appellate court held that 
the claim for intentional misrep-
resentation was neither barred 
by the exculpatory clauses in the 
agreement nor by the Buyers’ al-
leged negligence in failing to in-
vestigate the zoning and land use 
limits of the property. 

Pursuant to California Civil 
Code section 1668, any contract 
which exempts anyone from li-
ability for fraud or deceit based 
on intentional misrepresenta-
tion is against public policy and 
therefore voidable. Moreover, 
although Buyers had a “right” 
to investigate local zoning ordi-
nances, they were not contractu-
ally obligated to do so. Therefore, 
the Buyers’ failure to conduct an 
investigation of zoning laws did 
not preclude their action for in-
tentional misrepresentation.

Erica Teagarden
San Francisco

Engineers
New Hampshire Court 

Clarifi es Economic Loss Rule 

As to Design Professionals 

Plourde Sand & Gravel 
Co. v. JGI Eastern, Inc., 
917 A.2d 1250 (2007)

The New Hampshire Supreme 
Court recently considered whet-
her, absent a special relation-
ship between them an engineer-
ing firm could be held liable in 
negligence to a supplier for pure-
ly economic damages under the 
economic loss doctrine. The eco-
nomic loss doctrine holds that 
parties to a contract may not 
undermine the risks and benefits 
established by the contract by 
recovering purely economic 
losses in tort. Many states, 
including New Hampshire, have 
expanded application of this 
doctrine to bar economic recov-
ery in tort cases where there is 
no contract, and thus no privity 
between the parties.

The case involved plaintiff, 
which was hired by a subcon-
tractor to supply gravel for the 
base of a roadway for a private 
construction project in a New 
Hampshire town. The town 
hired the engineering firm of 
Keach Nordstrom & Associ-
ates (Keach) to test the gravel to 
determine if it met certain 
specifications. Plaintiff supplied 
the gravel, and it was subse-
quently inspected by defendant, 
JGI Eastern, Inc., a subcontrac-
tor that Keach hired to do the 
actual testing. 

Defendant tested the gravel and 
reported to Keach that it did not 
meet specifications. The sub-
contractor required plaintiff to 
remove and replace the gravel 
at its own expense. After com-
pleting that task, plaintiff tested 
the original gravel and found 
that it met specifications and did 

not have to be replaced. Plaintiff 
sued defendant in tort for eco-
nomic damages.

The trial court granted defen-
dant’s motion to dismiss on the 
ground that it could not be held 
liable in negligence for purely 
economic damages under the 
economic loss doctrine. Plain-
tiff appealed, arguing that the 
contractual relationship analy-
sis should apply. The appellate 
court disagreed and affirmed 
the lower court’s decision.

Many states refuse to apply the 
economic loss rule to actions 
against design professionals 
when there is a “special rela-
tionship” between the design 
professional and the contrac-
tor. This is often referred to as 
the “professional negligence” 
exception. The relationship is 
different from that required in 
a traditional negligence claim 
because the tort plaintiff alleges 
economic loss which is typically 
only allowable in contract. The 
duty owed in this situation is 
similar to that owed by a promi-
sor to a third-party beneficiary.

Plaintiff could not show that 
defendant owed it such a duty 
since each party was hired by a 
different employer. Application 
of the exception under these 
facts would have meant that de-
fendant negligently performed 
its duty under its contract with 
another party and that that 
breach resulted in plaintiff’s lost 
benefit under its bargain with 
the subcontractor. Imposing a 
tort duty upon the defendant in 
this case would have disrupted 
the contractual relationships 
between and among the various 
parties; therefore, no special 
relationship was found to exist. 
The court also held that, in gen-
eral, the requisite “special rela-
tionship” does not exist in cases 
involving design professionals.

Kendra L. Basner
San Francisco
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sulting from misrepresentations in a registration statement.” 
Id. at 775. In determining the applicable standard of care, the 
court relied on the holding in SEC v. Arthur Young & Company, 
590 F.2d 785 (1979). The court held, “we have held that an 
accountant’s good faith compliance with Generally Accepted 
Accounting Principles and Generally Accepted Auditing Stan-
dards discharges the accountant’s professional obligation to act 
with reasonable care.” Monroe, supra, at 774. However, it also 
noted that where “an accountant consciously chooses to not 
disclose on a registration statement a known material fact,” 
“compliance with GAAP and GAAS do [sic] not immunize the 
accountant from liability.” Id. 

Additionally, in some jurisdictions, the AICPA standards may 
be the basis for a specific jury instruction. See, National Medi-
cal Transportation Network v. Deloitte & Touche, 62 Cal. App. 
4th 412 (1998). In National Medical Transportation Network, the 
court considered whether the trial court’s refusal to instruct 
the jury on the AICPA standards in addition to the general 
standard of reasonable care was reversible error. Id. In defend-
ing the claim, defendant presented evidence that its conduct 
complied with the AICPA professional standards, and that the 
propriety of its actions had to be measured against them. Id. at 
424-425. Plaintiff’s expert opined that defendant’s conduct was 
improper, but offered no testimony controverting the defense 
that defendant’s conduct under the AICPA standards was per-
missible. Id. at 429-430. Finding that the evidence supported 
defendant’s basic theory, the court ruled that the trial court 
erred in not instructing the jury on the AICPA standards, and 
that the jury was therefore deprived of the requisite guidance to 
evaluate defendants’ conduct. Id. at 429. Moreover, the court 
held, although the trial court gave the correct general instruc-
tion on the traditional “reasonable accountant” standard of 
care, its failure to give an instruction on the AICPA standards 
resulted in “the entire absence of instructional support for the 
defense theory . . . and thus foreclosed a verdict for defendants 
on such theory of defense.” Id. at 430. The failure to instruct 
the jury on the AICPA standards at issue was therefore found 
to constitute reversible error. Id.

On the other hand, several jurisdictions hold that, while AIC-
PA standards are useful in determining the standard of care for 
an accountant, they are not controlling. See, Maduff Mortgage 
Corp. v. Deloitte Haskins & Sells, 779 P.2d 1083, 1086 (Or. App. 
1989); Kemin Industries, Inc. v. KPMG Peat Marwick LLP, 578 
N.W.2d 212, 217-18 (Iowa 1998). 

In Maduff Mortgage Corp., supra, plaintiff sued defendant, its 
public accounting firm, alleging negligent auditing. Specifical-
ly, plaintiff alleged that defendant had performed inadequate 
audits of plaintiff’s financial statements by failing to discover 
and disclose fraud and negligence in loans it made to a third 
party. Defendant requested that the court instruct the jury that 
“an auditor is not liable for failing to detect fraud unless it has 
failed to comply with generally accepted auditing standards.” 
Id. at 501. It also argued “that the standards promulgated by the 
American Institute of Certified Public Accountants (AICPA) 
are the generally accepted auditing standards against which an 
auditor’s examination must be evaluated and that its requested 
instruction incorporates those standards.” Id. at 502. In re-
sponse, plaintiff argued that the AICPA standards are eviden-
tiary only. The court agreed, rejecting defendant’s request for 
instructions based on the AICPA standards. Id. According to 
the court, the AICPA standards “are principles and procedure’s 
developed by the accounting profession itself, not by the courts 
or the legislature. They may be useful to a jury in determining 
the standard of care for an auditor, by they are not controlling. 
The amount of care, skill and diligence required to be used by 
defendant in conducting an audit is a question of fact for the 
jury, just as it is in other fields for other professionals.” Id. 

Similarly, in Kemin Industries, Inc., supra, the court, applying Iowa 
law, analyzed whether defendant, a public accounting firm, was 

liable for failing to report operational information of which 
key employees of Kemin were otherwise aware. In support of its 
defense, defendant argued that “a public accounting firm may 
only be found to have acted negligently in an auditing engage-
ment if it is shown that specific standards established by the 
American Institute of Certified Public Accountants have been 
violated.” Id. at 217. The court rejected that argument, finding 
that “compliance with GAAS and GAAP are not the only pro-
fessional standards to which certified public accountants are 
held in providing services to their clients.” Id. at 217. Instead, 
the court found that the following instructions, “in combina-
tion properly set forth the correct legal standards for adjudicat-
ing a negligence claim against an accountant:” (1) “conformity 
with an applicable procedure or standard is evidence that [de-
fendant] was not negligent and non-conformity is evidence that 
[defendant] was negligent. Such evidence is relevant and you 
should consider it, but it is not conclusive proof;” and, (2) “in 
performing an audit, an accountant is under a duty to use the 
skill, judgment and learning ordinarily possessed and exercised 
by other accountants under similar circumstances.” Id. at 218

The court in Kemin Industries, Inc. looked to the rules of profes-
sional responsibility applicable to lawyers to support its hold-
ing. According to the court, “violation of a duty owed to a client 
under those rules may be the basis for a finding of professional 
malpractice toward the client. But, this is not the only basis 
for establishing that a breach of professional responsibility has 
occurred.” Id. at 217 (internal citations omitted). The court fur-
ther stated, “rules of professional practice must to a consider-
able extent be cast in general terms and cannot conceive of all 
situations in which a professional’s actions might be deemed 
unreasonable.” Id. 

To be sure, the rationale pronounced by these courts is com-
pelling, and the similarities with the legal profession are un-
mistakable. However, recognized differences also exist which 
seemingly place the AICPA standards in a different category 
than the rules of professional responsibility for lawyers. 

The AICPA professional standards refer to the public respon-
sibility of accountants. “The accounting profession’s public 
consists of clients, credit grantors, governments, employers, 
investors, the business and financial community, and others 
who rely on the objectivity and the integrity of certified pub-
lic accountants to maintain the orderly functioning of com-
merce.” National Medical Transportation Network, supra, citing 
(2 AICPA Professional Standards (CCH 1988) § 53.01). See 
also, Bily v. Arthur Young & Co., 3 Cal. 4th 370, 383 (1992). 
This reliance imposes a public interest responsibility on certi-
fied public accountants. Id. The public function of the certified 
public accountant distinguishes these professionals from law-
yers and other professionals, who perform services for clients. 
See, Unites States v. Arthur Young & Co., 465 U.S. 805, 817-818 
(1984). As such, the AICPA standards pronouncing the scope 
of an accountant’s obligation and/or his public responsibility 
are distinguishable from the rules of professional responsibility 
for lawyers. 

Given the divergence in the law on the sufficiency of the AIC-
PA standards defining an accountant’s duty to his or her client, 
expert testimony will still likely be necessary in an accounting 
malpractice claim, to establish the requisite standard of care 
and skill, a departure from that standard, and the causal link 
between a plaintiff’s damages and an accountant’s negligence. 
See, Greenstein, Logan & Co., supra, at 185. Yet, evidence sup-
porting an accountant’s compliance with the AICPA standards 
should play an integral role in defending an accountant and 
determining whether a breach of duty occurred. Indeed, the 
AICPA standards may not always be maximum test of liabil-
ity, but they should certainly be recognized as the minimum 
standard by which liability should be determined.” Rhode Island 
Hospital Trust National Bank, supra. 


