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Introduction
The two-story single family home offers almost 2,500 square 
feet of living space, and it’s nestled in a hillside neighborhood 
where friendly neighbors make it an ideal place to raise chil-
dren. The house is a real estate agent’s dream. There’s only 
one problem. Its former occupants were found in the basement 
brutally murdered. This scenario presents a quandary for even 
the most seasoned real estate professionals, namely selling what 
is known in the industry as a “stigmatized property.” 

The real estate professional charged with selling such a prop-
erty not only faces obvious challenges but must also grapple 
with sometimes subtle disclosure duties. Failing to disclose a 
stigma or disclosing it improperly is not an infrequent claim in 
lawsuits against sellers and agents. Because of these many chal-
lenges, it is important that real estate agents understand the 
pertinent laws associated with stigmatized properties.

Stigmatized Properties
The National Association of Realtors defines a stigmatized prop-
erty as “a property that has been psychologically impacted by an 
event which occurred, or was suspected to have occurred, on 
the property, such event being one that has no physical impact 
of any kind.” A property can qualify as stigmatized if a murder, 
suicide or other death occurred on it or if one of its inhabitants 
suffered from AIDS-related illnesses. The number of properties 
that might be branded as “stigmatized” is substantial and has 
steadily increased over the years. Most home buyers think of 
location, location, location. But for stigmatized properties, his-
tory, history, history can turn a dream house into a nightmare.

Take the California condominium where Nicole Brown Simp-
son and her friend Ron Goldman were stabbed to death, alleg-
edly by O.J. Simpson. Nicole had purchased the home shortly 
before her murder in 1994. Soon after the murders, the Brown 
family put the unit on the market, where it sat for two-and-a-
half years. The condo finally sold for some $200,000 less than 
Nicole paid for it. 

Andrew Luster, the great-grandson of cosmetics magnate Max 
Factor and heir to a fortune, drugged and raped women in 
his California home. In 2003, the home was purchased for 20 
percent below its non-stigmatized market value. Brothers Lyle 
and Erik Menendez were convicted of killing their parents in a 
Beverly Hills mansion once worth $4.2 million. The Menendez 
house sold for just over $3 million. 

Curiously, one person’s stigma can be another’s selling point. 
For instance, fashion designer Gianni Versace was gunned 
down outside his mansion in 1997. The home was purchased 
three years later for $19 million, which at the time was the high-
est price ever paid for a house in Miami-Dade County. In 1969, 

followers of Charles Manson rampaged through a Beverly Hills 
house, where they shot and stabbed five people, including ac-
tress Sharon Tate. The owner, Rudy Altobelli, moved back into 
the house three weeks after the murders. He remained living 
there for the next 20 years, ultimately selling it for $1.6 million 
after it was on the market for a mere two weeks. 

Nevertheless, stigmas do generally directly impact the value and 
salability of a property. According to one study, psychologically 
impacted houses take 50 percent longer to sell and result in a 
sale price less than homes with comparable features. Notwith-
standing, as the following sections explain, the occurrence of a 
stigmatizing event on a property is often not considered a mate-
rial fact giving rise to a duty to disclose. 

History of a Real Estate Agent’s 
Duty to Disclose
Historically, advising a homeowner when to disclose certain 
conditions associated with the real property to the prospective 
buyer was quite simple. The doctrine of caveat emptor prevailed 
in all land transactions.

The familiar translation of caveat emptor is, “let the buyer be-
ware.” Under the traditional doctrine of caveat emptor, courts 
protected land sellers and required purchasers to protect their 
own interests by independently investigating assertions regarding 
the property. According to this rule, a land seller was not liable 
to a buyer for the conditions of the land existing at the time of 
the transfer in the absence of an express guarantee agreement.

In the 20th century, courts began shifting protection to land 
purchasers because strict application of the doctrine of caveat 
emptor often led to harsh and inequitable results. The protec-
tion provided by the doctrine was gradually eroded by judicial 
application of the theory of common law, which is currently 
a statutory requirement in most states. Sellers are now gener-
ally required to disclose conditions that the buyer could not 
be expected to discover by a diligent inspection, but which the 
seller knows or should know would materially affect the value or 
desirability of the property to the buyer. 

While the duty to disclose material physical defects has existed 
for some time, it is where one gets into psychological territory 
that is more confusing. Two cases, Reed v. King (1983) 145 Cal. 
App. 3d 261, and Stambovsky v. Ackley (1991) 572 N.Y.S. 2d 672, 
are illustrative. 

In Reed, a woman and her children were murdered on the sub-
ject property in 1971. The home was placed on the market 10 
years later, but the purchaser was not informed of its infamous 
history. The buyer sought rescission and damages after finding 
out about the murders. 
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Real Estate 
Brokers and 
Agents
Mont. High Court Says 
Real Estate Brokers Can’t 
Represent Competing Buyers

Zuazua v. Tibbles, et al., 
150 P.3d 361 (Mont. 2006)

The Montana Supreme Court
has found that a buyer’s 
agent breaches his or her 
obligation to a buyer, under 
Montana licensing law, if 
representing more than one 
buyer competing to purchase 
the same property.

Plaintiff Zuazua, retained 
defendant Stone as a buyer 
agent. Two days later, Zuazua 
authorized Stone to extend 
an offer to buy real property 
in Montana. Four days after 
Stone submitted the offer, 
Stone signed another buyer 
agent agreement with Mori-
tzky. On that same day Stone 
extended an offer to buy the 
same property that Zuazua 
had offered to buy four days 
earlier, and was still negotiat-
ing through Stone. 

The seller considered both 
offers and accepted Moritz-
ky’s. Thereafter, Zuazua sued 
Stone and her broker for a 
violation of the Montana 
real estate licensing law. The 
high court found that Stone 
had a conflict of interests 
and breached her obligation 
to Zuazua by simultaneously 
representing more than one 
buyer competing for the 
same property.

Before so concluding, the 
Court analyzed the Montana 
licensing law, finding that it 
did not expressly prevent a 
buyer agent from represent-
ing multiple buyers bidding 

on the same property. How-
ever, the Supreme Court 
pointed out the provision 
in the law requiring a buyer 
agent to act solely in the 
buyer’s best interests, noting 
that it is a clear statutory 
mandate that a buyer agent 
may not represent competing 
buyers for the same property, 
despite the fact that doing as 
much is not clearly prohib-
ited in the statute.

The Montana Association of 
Realtors filed an amicus curiae 
brief arguing that there was 
no inherent conflict. The 
organization compared the 
representation to an agent 
serving as a dual agent repre-
senting both buyer and seller. 
Dual agency is expressly per-
mitted in Montana, and 
many other states, assuming 
full disclosure and other con-
ditions are met. 

One Justice agreed with 
the association and issued 
a dissenting opinion. Con-
tending that the majority 
misconstrued the statute and 
inserted its own preferred 
interpretation, he asserted 
that because the Montana 
licensing law did not prohibit 
a buyer agent from simultane-
ously representing more than 
one buyer competing for the 
same property, there should 
be no liability on the agent 
and broker. 

Our analysis of this case 
and of Rivkin v. Century 21 
Teran Realty LLC, et al., 494 
F.3d 99 (July 2007), which is 
discussed elsewhere in this 
newsletter, indicate that the 
rules relative to real estate 
broker and agent responsibil-
ities in the representation of 
multiple parties interested in 
the same piece of property re-
main conflicted. Most likely, 
the issue will be handled on 
a state by state basis depend-
ing on the scope of the state’s 
licensing laws and custom 
and practice.

Newton C. Marshall
Chicago 

Accountants
Malpractice Suit Against 
Accountant Retained
to Value Partnership
Goodwill in Arbitration 
Collaterally Estopped

Davison v. Margolin, 
Winer & Evens, LLP, 
(2007) WL 703108 (N.Y. 
Sup. Ct. March 8, 2007)

Ratner commenced an ac-
tion seeking judicial dissolu-
tion of a medical practice 
which he and Davison were 
50 percent shareholders of. 
The shareholder agreement 
provided for arbitration over 
dissolution disputes. As a 
result, the matter was submit-
ted to arbitration. Davison 
disputed Ratner’s assertion 
that the goodwill of a depart-
ment of the practice, Nassau 
Cardiac Scanning (Scanning), 
was subject to valuation as 
an asset of the practice. The 
arbitrator ruled in favor of 
Ratner and considered the 
goodwill a practice asset.

Ratner and Davison each 
obtained appraisals of the 
goodwill’s value. Ratner’s 
appraiser found the value to 
be in excess of $1 million, 
whereas Davison’s appraiser 
found the value to be $3,600. 

The arbitrator directed the 
appointment of a third ap-
praiser recommended by 
both parties. The parties 
could not agree on a third 
appraiser. The shareholder 
agreement required the arbi-
trator to appoint an appraiser 
if the parties could not agree. 
The arbitrator designated 
Margolin, Winer & Evens, 
LLP (Margolin) as the third 
appraiser. As required by the 
shareholder agreement, the 
arbitrator determined that 

Morgolin’s appraised value of 
the goodwill would be final 
and binding.

The arbitrator denied two 
requests by Davison to 
disqualify Margolin, who 
ultimately concluded that 
100 percent of Scanning’s 
goodwill was an asset, and 
that the value exceeded $1 
million. The arbitrator issued 
an award requiring Davison 
to pay Ratner $531,500 for 
Scanning’s goodwill.

In his petition to vacate or 
modify that award, Davison 
argued that Margolin had 
used an improper methodol-
ogy to appraise the value of 
Scanning’s goodwill. The 
court held that Davison was 
judicially estopped from 
challenging the arbitrator’s 
authority to make rulings re-
garding the appraisal process 
because Davison himself had 
successfully argued that the 
arbitrator possessed the au-
thority to asses whether the 
goodwill would be considered 
an asset.

Davison subsequently com-
menced a malpractice and 
breach of contract action 
against Margolin claiming 
that Margolin’s allegedly er-
roneous appraisal resulted in 
Davison paying an inaccurate 
amount to Ratner. The court 
determined that Davison had 
ample opportunity to submit 
materials to the arbitrator 
regarding the methodology to 
be employed and the figures 
to be used in evaluating Scan-
ning’s goodwill. It also found 
that the action against Margo-
lin was essentially a rehashing 
of Davison’s petition to vacate 
or modify the arbitrator’s 
award. The court determined 
that the arbitrator had already 
ruled on the issue by adopting 
the methodology and figures 
provided by Margolin. There-
fore, the court held that the 
arbitrator’s ruling was bind-
ing because it was a product 
of the shareholder agreement, 
which required the appoint-
ment of a third appraiser and 
a binding appraisal. 

The court therefore held that 
the action against Margolin 
was a collateral attack on the 
arbitration award because 
Davison had a full and fair 
opportunity to litigate this is-
sue in the arbitration. Conse-
quently, Davison was collater-
ally estopped from relitigating 
issues previously determined 
by the arbitrator, and the 
court dismissed the case. 

Shannon M. Hill
San Francisco

Insurance Agents 
and Brokers
Miss. Supreme Court Clarifi es 
Starting Point for Statute of 
Limitations

Eddie Oaks, et al. 
v. Donald E. Sellers, 
No 2006-IA00005-SCT 
(Miss. 2006)

The Mississippi Supreme 
Court has found that the 
applicable statute of limita-
tions begins to run when the 
insurer denies coverage, not 
when liability is imputed to 
the insured

In 2003, Donald Sellers sued 
Eddie and Brenda Oaks and 
Oaks Insurance Agency, Inc. 
in the DeSoto County Cir-
cuit Court, claiming that they 
negligently breached their du-
ties by failing to procure a $1 
million business and personal 
liability umbrella insurance 
policy and by negligently mis-
representing that Sellers had 
such coverage.

The suit was filed after Ameri-
can States Insurance Company
denied Sellers’ claim for cover-
age of an auto accident involv-
ing his son on August 26, 1997. 
In a subsequent wrongful 
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death lawsuit, the Tennessee 
appellate court determined 
that Sellers was personally 
liable for the injuries caused 
by his son’s negligence.

Defendants moved for sum-
mary judgment, arguing that 
Sellers’ claims were time-
barred. The trial court denied 
the motion, and defendants 
filed an interlocutory appeal 
to the Supreme Court.

Miss. Code Ann. § 15-1-49
Both parties agreed that Miss. 
Code Ann. § 15-1-49, which 
established a three-year stat-
ute of limitations, applied. 
However, they disputed when 
the statute of limitations be-
gan to run.

Defendants argued that the in-
jury occurred when American 
Sates denied Sellers’ claims, 
more than five years before 
Sellers filed suit. Sellers ar-
gued that the injury occurred 
in 2001, when the appellate 
court imputed liability to him 
in the wrongful death case.

Sellers and the circuit court 
cited Owens-Illinois, Inc. v. 
Edwards 573 So. 2d 704, 706 
(Miss 1990) in concluding 
that plaintiff had not met the 
elements of a tort until the ap-
pellate court imposed liability 
on him. The Supreme Court 
determined that that case did 
not support the theories that 
a cause of action accrues only 
when it becomes an enforce-
able claim and that an injury 
must occur before a tort is 
considered complete. How-
ever, the Court also stated, 
“[t]his Court in Owens-Illinois 
made clear that the issue of 
when a cause of action ac-
crues was considered in the 
context of latent injury or 
disease.” Defendants pointed 
to Young v. Southern Farm 
Bureau Life Insurance 592 So. 
2d 103 (Miss. 1991), a bad 
faith case in which the high 
court held that the statute 
of limitation began running 
on an insurance claim when 
the insured received written 
notice of claim denial.

In its opinion, the high court 
cited cases in which it had 

determined that there is a 
three-year statute of limita-
tion for breach of fiduciary 
duty, misrepresentation and 
conspiracy claims. Also 
cited were cases in which the 
Court had held that knowl-
edge of an insurance policy’s 
contents is imputed to an 
insured regardless of whether 
he reads the entire policy.

No Coverage
The Supreme Court deter-
mined that “Sellers’s insur-
ance policies were clearly 
for business insurance only 
and not personal coverage.” 
It added that on August 26, 
1997, Sellers received written 
notification that his claim 
was denied because the ac-
cident did not occur within 
the course and scope of busi-
ness. The Court held that 
the notice “made clear that 
either American States was 
mistaken in their denial of 
the claim or that Sellers was 
mistaken in the type of cover-
age that the insurance policies 
provided to him.” “Clearly, 
Sellers filed his claim [in 
2003] outside the three-year 
statute of limitations under 
Miss. Code. Ann. § 15-1-49, 
and his claim is barred by the 
statute of limitations,” the 
Supreme Court concluded.

The Court added, “[i]n ad-
dition, Sellers’s claim that 
the Defendants failed to ad-
equately explain his coverage 
terms is also without merit. 
Sellers made no claim for 
fraudulent concealment.” 
It added that regardless of 
whether Sellers received a 
copy of the 1993 policy or its 
1996 renewal, “he was never-
theless placed on notice, at 
the very latest, by the denial 
of his claim in August 1997.”

Frances M. O’Meara
Los Angeles

Real Estate 
Brokers and 
Agents
New York Court to Determine 
If Real Estate Broker Must 
Disclose Representation of 
Competing Buyers

Rivkin v. Century 21 
Teran Realty LLC, et al., 
494 F.3d 99 (July 2007)

This currently pending case 
concerns the issue of whether 
a broker’s failure to disclose 
representation of compet-
ing purchasers constitutes a 
breach of fiduciary duty.

Rivkin was represented by 
Luborsky, a real estate agent 
associated with defendant 
Century 21 Teran Realty, to 
purchase a particular piece 
of lakefront property. Rivkin 
told Luborsky to offer 
$75,000, and shortly there-
after signed an offer to pur-
chase the property for that 
price. Rivkin also signed a 
“Disclosure Regarding Real 
Estate Agency Relationship” 
provided to him by Lubor-
sky. That document stated, 
among other things, that Lu-
borsky was acting as a buyer’s 
agent, solely on behalf of the 
buyer in a fiduciary capacity. 

Rivkin told Luborsky that he 
was going to raise his offer to 
the asking price of $100,000. 
Luborsky advised Rivkin to 
wait for a counteroffer from 
the seller before increasing 
his price. Two days after 
Rivkin made his $75,000 
offer, another buyer, Martin, 
submitted a $100,000 offer 
for the property. Rivkin and 
Luborsky did not know it at 
the time, but Martin was rep-
resented by Dresser, another 
Century 21 Teran agent in 
the same office as Luborsky. 

Luborsky and Dresser never 
discussed their represen-
tation of the competing 
bidders and did not know 
their clients were competing 
bidders for the property. Ul-
timately, Martin purchased 
the property.

Before closing, Rivkin discov-
ered that another Century 
21 Teran agent represented 
the competing purchaser 
and increased his offer in an 
attempt to outbid Martin. 
Luborsky, Dresser, and the 
Century 21 Teran broker all 
testified that they did not 
know that two agents associ-
ated with the same brokerage 
were representing competing 
bidders to the same property. 
Century 21 Teran had no 
system to check if its agents 
were representing multiple 
buyers bidding on the same 
property. Rivkin filed suit al-
leging various claims, includ-
ing breach of fiduciary duty, 
common law fraud, statutory 
fraud, breach of contract, 
tortious interference with 
pre-contractual relations and 
unjust enrichment. The court 
primarily analyzed the breach 
of fiduciary duty claim.

The court noted that there 
was no New York case hold-
ing that facts similar to those 
at issue amounted to a viola-
tion of law. Additionally, the 
court found that there was 
no per se rule precluding com-
peting representation by two 
agents of the same brokerage. 
The court also noted that 
the use of a real estate agent 
exclusively by a potential 
buyer of property rather than 
the seller is a fairly new phe-
nomenon in the real estate 
industry in New York.

Rivkin argued that a real es-
tate broker is a fiduciary who 
owes the principal the duty 
of loyalty and full disclosure. 
He contended that represen-
tation of multiple parties 
must be disclosed to the prin-
cipals. Rivkin argued that the 
people hired to work for an 
individual should not also 
be the ones who are working 
against the principal. At the 

very least, Rivkin argued that 
a real estate company should 
have a system to check for 
conflicts to confirm whether 
the brokerage is representing 
more than one principal bid-
ding on the same property.

Luborsky and Century 21 
Teran responded that Rivkin 
was not harmed. The agents 
involved had no idea that their 
principals were competing 
for the same property. There 
was no act of collusion and 
each agent was taking specific 
direction from each buyer. 
Century 21 Teran also raised 
an independent contractor ar-
gument in that an agent does 
not bind the brokerage. 

Given no conclusive law in 
New York, the district court 
granted defendants’ motion 
for summary judgment. The 
appellate court certified the 
question because it involved 
New York state law. The ap-
pellate court noted that no 
New York case deals with a 
buyer’s rather than a seller’s 
agent’s duties. It noted that 
there may be different du-
ties for these two kinds of 
agents; there are reasonable 
arguments that the duties 
applicable to a buyer’s agent 
and a seller’s agent may be 
materially different from 
each other. 

The appellate court com-
mented that the issue relates 
to the relationship between 
real estate agents and their 
clients and affects the real 
estate market in New York, 
making it a significant issue 
which should be decided by 
the New York Court of Ap-
peals, rather than by a federal 
court. Similar issues are be-
ing litigated in other states. 
There is no clear line of au-
thority regarding the scope of 
duty owed as a buyer’s agent, 
however. We will watch for 
the New York court’s deci-
sion, as it may influence 
other courts’ opinions.

Newton C. Marshall
Chicago
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The trial court found that the complaint failed to allege the 
concealment of a material fact. The appellate court reversed, 
holding that on remand the buyer would be entitled to a rul-
ing in her favor if she could show that the murders had a 
significant negative effect on the property’s market value. The 
court also noted that physical usefulness is not the sole crite-
rion of value, or else the fact that “George Washington slept 
here” would be of no note. Oddly, given California’s long leg-
acy of reported cases involving real estate professionals, Reed 
is one of the few cases in which a court specifically held that a 
defect in a house did not affect the home’s physical integrity 
but rather the buyer’s psychological response. 

In 1991, the New York Supreme Court decided a case show-
ing that concern about psychological stigma was not a phe-
nomenon found “only in California.” In 1989, New York 
bond trader Jeffrey Stambovsky purchased a sprawling 18-
room Victorian home overlooking the Hudson River. An 
architect refused to work there, claiming that the house was 
haunted. Stambovsky then discovered that the seller had 
written in Reader’s Digest that the house was inhabited by a 
cheerful “little person” in Revolutionary garb with “a round, 
apple-cheeked face,” who pranced around and once even ate 
a ham sandwich. 

While the court did not, as some had it, rule the house was 
haunted, it noted that the vendor had represented the house 
as haunted in Reader’s Digest and in the local press and had 
promoted it on local walking tours as “a riverfront Victorian 
with a ghost.” The court held that because the buyer had no 
way of discovering the ghost during the inspection, the sell-
er was estopped from denying that the house was haunted. 
Holding also that the house was haunted as a matter of law, 
not of fact, the court determined that the buyer was entitled 
to rescission. 

Shield Statutes Regarding Disclosure 
of Stigmatized Properties
One may think Reed and Stambovsky are such factual oddities 
or anomalies as to be of little importance. But odd or not, 
since the two cases were decided, several states responded to 
these rulings by adopting legislation that cuts off remedies for 
parties claiming to be injured by nondisclosure of psychologi-
cally tainted properties. Today, most states have statutes pro-
tecting sellers and agents from liability for failing to disclose 
to a purchaser that a property is stigmatized by murder, felony 
or suicide, or, in some cases, that it was the abode of a person 
who had or died from AIDS. 

Shield statutes involving stigmatized property typically con-
tain two provisions. First, they abrogate the duty to disclose 
certain psychological impacts relating to real estate transac-
tions by declaring that psychological impacts enumerated in 
the statute are “not a material fact” that must be disclosed 
in a real estate transaction. Second, they prohibit a cause of 
action against various persons for failing to disclose certain 
psychological impacts. Despite limiting the duty to disclose 
psychological impacts and prohibiting causes of action, many 
statutes reiterate that the protections afforded to sellers and 
agents should not be construed to allow persons to make 
misrepresentations of fact. So, an agent, when asked of the 
facts, may not erroneously deny that a suicide occurred on 
the property.

In California for instance, the legislature passed a stigmatized 
property statute in response to the uncertainty created by 

Reed. Under it, owners and agents are immune from actions 
based on the failure to disclose psychological impacts listed 
in the statute. In the case of deaths, however, the statute only 
applies to the death of a prior occupant that occurred on 
the property “more than three years prior.” Cal. Civ. Code 
§ 1710.2. California is one of the few states that distinguish 
a recent death on a property from one that occurred several 
years in the past.

The California statute does not, however, speak to the ghost 
situation at issue in Stambovsky. Moreover, like in many other 
states, the statute does not allow owners and agents to make in-
tentional misrepresentations of fact in response to an inquiry. 

As of 2001, 31 states had “shield statutes” listing events or 
circumstances not considered material facts. But stigmatized 
property laws vary greatly by state, in part because stigmas 
relate to strongly varying perceptions, values and beliefs. 

Conclusion
A real estate professional involved in the sale of a property 
with a history or a peculiarity of interest—a potentially stig-
matized property—should proceed with care and consider 
doing the following:

Thoroughly investigate and determine whether the infor-
mation is fact or fiction. If the stigma is based on rumor 
and not fact, there is no obligation to disclose. If the stigma 
turns out to be true, a duty to disclose may exist.

Check state laws and also the applicable state real estate 
commission, or legal counsel. State statutes vary widely, so 
agents must be familiar with the laws of the particular state. 

Determine the materiality of the stigma. To do so, ask if 
knowing about the stigma would affect a reasonable per-
son’s willingness to buy the property or reduce the amount 
of money they would pay for it. 

Discuss the stigma, the discovered basis for it, and disclo-
sure with the seller. If the seller agrees to reveal the stigma, 
the disclosure should be made judiciously, meaning not 
necessarily to those who simply express interest in the 
property. Where the seller refuses to disclose what the list-
ing broker or agent has determined to be a material factor 
regarding the property, potential conflicts arise. Disclosing 
information the seller has specified should remain confi-
dential may implicate a breach of duties inherent in the 
agency relationship with him or her. However, the broker 
or agent may also be in violation of the basic duty to dis-
close material factors that affect the value or desirability 
of the property. The best way for the broker or agent to 
handle this dilemma may be to give up the listing. 

Property stigmas are emotional issues that require careful and 
considered handling. To reduce the legal risks in this area, it 
is essential that real estate agents: (1) understand the issues 
associated with stigmatized properties; (2) know the pertinent 
laws; and (3) know how to evaluate facts and make informed 
decisions about disclosure. Ultimately, the National Associa-
tion of Realtors suggests, “when in doubt, disclose.” This does 
not mean one should advertise the stigma to all, but it may be 
wise to make sure any serious buyer is aware of it. 

* For additional information or for a list of sources cited please contact 
the author.
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