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Introduction

Veteran white collar criminal defense 
attorneys can provide a litany of horror 
stories in which seemingly inconse-

quential underlying conduct resulted in seri-
ous charges of obstruction of justice because 
of a poorly organized or supervised response 
to a subpoena or to the execution of a search 
warrant. Subpoenas and search warrants are 
a rare occurrence for legitimate businesses. 
Consequently, legitimate businesses are 
caught unprepared in the face of a well pre-
pared law enforcement team. This article will 
hopefully provide practical considerations 
and steps to take in preparing for the anxious 
moment when an FBI agent hands your cli-
ent a subpoena or a search warrant. This arti-
cle is not intended to transform a business or 
general counsel into a white collar criminal 
defense attorney. Instead, it is offered to sen-
sitize the practitioner to the important con-
cerns to address in this oftentimes harrowing 
experience by focusing the practitioner on 
key issues and helping to put a mechanism 
in place to address the process and minimize 
mistakes and misunderstandings.

Subpoenas
Rule 17 of the Federal Rules of Criminal 

Procedure (FRCrP) identifies two types of 
subpoenas—a subpoena ad testificandum re-
quiring a witness to appear before the Grand 
Jury and testify, or a subpoena duces tecum 
directing the recipient to produce books, pa-
pers, or other objects designated therein.

Subpoena ad testificandum
Subpoenas ad testificandum are issued 

for witnesses to appear and testify before 
a Grand Jury. Grand Jury proceedings are 
secret and an attorney cannot accompany 
his client into the Grand Jury room. There is 
virtually no situation under which an experi-
enced criminal attorney will allow his client 
to appear and testify before a Grand Jury. 
The Fifth Amendment protection against 
self-incrimination is available and, with rare 
exception, should be asserted. Obviously, 
there are business ramifications to the asser-
tion of the Fifth Amendment privilege and 
these should be discussed with the client. 
However, the most important consideration 
is to avoid providing any information which 
further entangles your client in a criminal 
investigation. The Grand Jury investigation 
has probably already uncovered a great deal 
of information. An unprepared witness who 
testifies under oath will help to fill investiga-
tion gaps or inadvertently offer inconsistent 
or mistaken testimony which may appear to 
be perjurous or later proven to be false. The 
Fifth Amendment was incorporated in the 
Bill of Rights to protect citizens. Use it.1

Subpoena duces tecum
Although subpoenas are issued through 

the court, they are controlled by the prosecu-
tor’s office. They are issued in the name of the 
Grand Jury. However, they are prepared and 
drafted by Assistant U.S. Attorneys (AUSA) 
who control compliance therewith.

A subpoena duces tecum can call for virtu-
ally anything. Documents may include ac-
counting documents, payroll records, corpo-
rate financial records, bank records, contracts 
and related documents. Significantly, in 

today’s world, subpoenas often call for com-
puter records. The Department of Justice has 
a Web site with extensive guidelines for logis-
tics concerning subpoena of computer hard 
drives and records.2 It may be necessary for 
counsel to coordinate efforts with the corpo-
rate MIS director or other technical consul-
tants. Investigative agencies like the FBI have 
technical experts in locating, accessing and 
duplicating computer records. Since it is vital 
that compliance be accomplished, it is very 
important to insure that all records called for 
have been identified and produced. For that 
reason, a computer consultant may be nec-
essary to ferret out all described documents. 
Although there is virtually no Fourth Amend-
ment Protection for subpoenas, there are a 
number of grounds available to challenge 
subpoenas. These include challenges for (1) 
abuse of subpoena process; (2) unreasonable 
time span; (3) over breadth of subpoena; (4) 
lack of authority to conduct an investigation; 
(5) improper purpose of a subpoena, e.g., us-
ing a subpoena to gather evidence for a civil 
proceeding or to harass a witness; or (6) im-
proper use of subpoena to compel a witness 
to appear before the U.S. Attorney for an in-
terview outside of a Grand Jury. Prosecutors 
are given wide latitude and, with rare excep-
tion, most subpoenas will withstand motions 
to quash.

Receipt of subpoena duces tecum
It is important that procedures are in 

place prior to receipt of a subpoena so that 
counsel will be notified immediately and can 
take steps to insure that no documents are 
destroyed, altered, discarded or created and 

Practical considerations in responding to subpoenas and  
search warrants
By Daniel M. Purdom, Hinshaw & Culbertson, Chicago/Lisle, Illinois



2  

The Corporate Lawyer | October 2009, Vol. 47, No. 3

that compliance is properly completed.

Areas of concern
Receipt of a subpoena does not mean that 

the client has done anything wrong. Employ-
ees in important positions should be sensi-
tized to areas the government is currently ex-
ploring. If your industry is being scrutinized 
by the government, you should be sensitive 
to how these areas of concern impact your 
business. Knowing that subpoenas may 
come as a matter of course mandates that 
counsel set in place policies and procedures 
to deal with receipt of a subpoena.

Rule number one
Rule number one is to immediately con-

tact counsel. In-house counsel should inform 
the possible recipients of any subpoena that 
counsel should be contacted immediately 
upon receipt of a subpoena. These individu-
als should also be informed that oftentimes 
creative investigators use the service of a 
subpoena to obtain additional information. 
Employees should know their rights with re-
spect to submitting to interviews and provid-
ing information to these agents.

The subpoena itself will provide a great 
deal of information which may shed light 
on areas of inquiry or the agencies involved 
in the investigation. Usually the subpoena 
will identify the AUSA and the investigative 
agency (FBI, OIG, Postal Inspector, etc.). A re-
view of the subpoena may indicate when the 
Grand Jury was formed, the subject matter 
of the investigation and the statutes which 
were possibly violated.

The AUSA who heads the investigation is 
usually listed on the face of the subpoena. 
It is important for knowledgeable counsel 
to make immediate contact with the AUSA 
and determine the parameters of the inves-
tigation and any other information which 
that AUSA is willing to share with counsel. 
It is a good practice to memorialize any 
conversations with AUSAs. This is especially 
true where the AUSA has indicated that he 
or she has no indications of wrongdoing by 
the client or that the client is not a “target or 
subject.”3 Counsel should treat everyone as 
a possible subject of an investigation. Obvi-
ously, identification of your client as a target 
or subject means that the Grand Jury has fo-
cused on your client. The fact that your client 
is not a target or subject does not mean that 
they will not be prosecuted if information is 
uncovered demonstrating wrongdoing by 
that client.

Notifying employees
All involved employees should be noti-

fied immediately that a subpoena has been 
served. As stated above, it is a good prac-
tice to inform employees that service of a 
subpoena is not unusual. This type of com-
munication is best done through a written 
memorandum which carefully sets forth the 
rights and obligations of the employees with 
respect to the subpoena. This written in-
struction should include the fact that no re-
cord should be discarded, altered, created or 
destroyed. The documents described in the 
subpoena should be identified to the em-
ployees and instructions should be made for 
employees to gather responsive documents. 
Employees should also be instructed not to 
discuss the subpoena or any aspect of the 
investigation with other employees. This is 
done to avoid creating additional, confusing 
evidence and should be done in conjunction 
with instruction to take steps to protect the 
attorney/client privilege whenever possible. 
Written instruction should inform the em-
ployees in the strongest terms possible that 
destruction or alteration of records can result 
in obstruction of justice charges.4

Gathering information
Subpoenas often cover numerous years 

and involve voluminous documentation. 
Failure to properly comply with the subpoe-
na can appear to be an obstruction of justice 
or an indication of a continuing effort to hide 
incriminating evidence. For this reason, it is 
vitally important to insure that employees 
understand the significance of the subpoena 
and that knowledgeable individuals take 
all steps necessary to fully and completely 
comply with the subpoena. Counsel should 
identify a point person within the company 
who will act as the “custodian of records.” 
The subpoena may identify an individual as 
custodian or it may be directed to a generic 
“custodian of records.” There are numerous 
considerations in identifying a custodian of 
records. Sometimes it is in the best interests 
of the client that the person not be familiar 
with the activities under investigation. How-
ever, the custodian of records must be pre-
pared to testify under oath what steps were 
taken to gather the information called for in 
the subpoena.

Depending on the type of documents 
and their ongoing business significance, dif-
ferent approaches can be taken. The key con-
cern is that counsel identify all documents 

and take steps to memorialize their produc-
tion. Subpoenas usually call for originals. The 
prosecutor can insist upon originals and of-
tentimes does. This is done because originals 
may have whiteouts, post-its or other unique 
aspects which a copy will not provide. How-
ever, counsel should immediately initiate a 
dialogue with the AUSA in an attempt to pro-
vide copies so that originals can be kept with 
the ongoing business. In the area of medical 
records and the ongoing treatment of pa-
tients it is often an important consideration. 
Property seized by the government still re-
mains the property of the client.5

All responsive documents should be cop-
ied and bates stamped. These records should 
be inventoried and indexed as extensively as 
possible. Counsel should identify any docu-
ments which may be protected by attor-
ney/client privilege, work product privilege 
or other applicable privileges.6 Obviously, 
counsel should investigate whether any one 
of these privileges is applicable to the busi-
ness involved. However, most federal busi-
ness programs set forth that records will be 
made available to the federal government. 
Specifically, Title 42 USC § 1320(a)-7(b)(11) 
provides that a provider may be excluded 
from the federal program if he fails to provide 
information which the Secretary finds neces-
sary to determine whether payments were 
properly due.

Counsel should attempt to negotiate any 
aspects of the subpoena. Subpoenas are 
usually drafted in incredibly broad terms to 
cover virtually every conceivable document 
under the sun. A common sense conversa-
tion with an AUSA in which counsel deter-
mines exactly what the prosecutor is looking 
for and suggests alternative ways of provid-
ing the information is totally acceptable (that 
is assuming there is a “reasonable AUSA,” 
which some defense attorneys believe is an 
oxymoron). Broadly drawn subpoenas can 
call for literally millions of documents. It is im-
portant to determine the parameters of the 
documents called for in the subpoena. Pros-
ecutors are looking for significant evidence. 
They do not want to spend all their waking 
hours reviewing unnecessary documents. 
For this reason, it is important to open a dia-
logue and attempt to limit the scope of the 
subpoena. Prosecutors will also usually be 
reasonable with respect to time constraints 
for the return of the subpoenaed materials. 
It may be important for counsel to make ar-
rangements for access to or a return of sig-
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nificant documents.7 No AUSA wants to be 
accused of causing injury to some patient 
because subpoenaed information was not 
available to the healthcare provider.

Internal investigation
It is important for counsel to use the sub-

poena as a springboard to the conducting 
of an independent investigation. Individuals 
unfamiliar with federal investigations some-
times believe that no news is good news. 
However, the Grand Jury works in secrecy 
and an attorney who does not take steps 
to aggressively uncover the extent of any 
wrongdoing runs the risk of picking up the 
newspaper and finding out his client was in-
dicted.

Although beyond the bounds of this ar-
ticle and the subject of numerous books,8 

the internal investigation should identify rel-
evant documents which have been indexed 
and identified during the gathering of infor-
mation for the subpoena compliance. These 
documents should be carefully reviewed 
and analyzed for indications of wrongdo-
ing. Relevant witnesses should be identified 
and interviewed. These witnesses should 
be interviewed with a non-attorney witness 
present. In this way, counsel avoids becom-
ing a witness who may later be removed 
from the case. Counsel must make clear to 
any employees that he or she does not rep-
resent the individual employee. Counsel 
should make clear that he or she represents 
the corporation and that any information de-
rived will be considered by the corporation. 
The employee should be informed that the 
attorney/client privilege belongs to the cor-
poration and the corporation may, in fact, 
choose to waive that privilege at some point. 
This should be memorialized in the interview 
notes and made clear to each employee. Wit-
nesses should be instructed in the strongest 
terms that they should provide truthful testi-
mony and steps should be taken to encour-
age candor.

Federal prosecutors oftentimes require 
waiver of the corporate attorney/client privi-
lege as part of plea or settlement negotia-
tions. Counsel should take all steps to protect 
every available privilege but be prepared to 
later agree to waive these privileges to the 
all-powerful government prosecutor.

Act of production
The Fifth Amendment protects com-

pelled testimony. Careful consideration must 

be given to the situation where an individual 
provides documents pursuant to a subpoena 
duces tecum and the act of production may 
have some “testimonial” aspect. The Fifth 
Amendment provides very little protection 
for business records whose production was 
not compelled.9 It also does not apply to the 
corporate entity itself. However, the Fifth 
Amendment protects the act of production 
where that act might provide some further 
information to the government. In U.S. v. Doe, 
465 U.S. 605 (1984), the Court indicated that 
the privilege is available where compliance 
with the subpoena tacitly concedes the ex-
istence of papers demanded or compliance 
establishes their possession or control by 
the client. The compelled act of production 
may also indicate the client believes that the 
papers are those described in the subpoena. 
In U.S. v. Hubbell, 530 U.S. 27, 120 S.Ct. 2037 
(2000) the Court held that a defendant who 
was granted immunity in exchange for his 
production and disclosure of broad catego-
ries of documents responsive to a subpoena 
precluded the subsequent unrelated pros-
ecution to the extent that the testimonial 
aspect of the defendant’s act of producing 
documents was a first necessary step in the 
discovery of evidence supporting the sec-
ond prosecution. The Hubbell court likened 
the act of production to providing the gov-
ernment with the combination to a wall safe. 
Since the act of production identified which 
documents were responsive and identified 
various documents, it was clearly a testimo-
nial act which required Fifth Amendment 
protection.

Counsel should very carefully consider 
whether the custodian of records is the sub-
ject of the investigation or has criminal ex-
posure. If the subpoena does not call for a 
specific individual, then the choice of the cor-
porate custodian should very carefully con-
sider the act of production issue described 
above. Steps should be taken to insure that 
whoever provides information to the Grand 
Jury does not unwittingly provide a link in 
the prosecutorial chain by providing testi-
mony linked with the evidence.

It is always a good practice to avoid pre-
senting witnesses before the Grand Jury. If 
informal production of the records can be 
accomplished, this should be done. Often-
times prosecutors will allow the records to 
be produced to an FBI agent or other law 
enforcement individual. Counsel should take 
this opportunity and avoid any contact be-

tween an agent and employees of the client. 
Good agents can be very disarming and will 
strike up a conversation with an employee 
who may provide valuable information to 
that agent. For the same reason, it is never a 
good idea to allow visits to the client’s office 
or contact with employees without counsel’s 
supervision.

Inspector General subpoenas
The Office of the Inspector General (OIG) 

of various governmental agencies is empow-
ered to require “the attendance and testimo-
ny of witnesses and production of any other 
evidence at an investigational inquiry.”10 The 
OIG subpoena can be issued for civil, criminal 
or administrative proceedings. Usually, OIG 
subpoenas are issued at a more preliminary 
stage than a Grand Jury subpoena. The OIG is 
given broad powers to enforce the subpoe-
nas and complete compliance therewith is 
mandatory.

The same considerations discussed above 
should be made in complying with an OIG 
subpoena. However, there is much more pro-
cedural latitude in this setting. For instance, 
defense counsel cannot appear before the 
Grand Jury. An investigational inquiry pur-
suant to an OIG subpoena allows a witness 
to be accompanied and advised by counsel. 
Counsel may object to questions and the 
witness is given the opportunity to clarify his 
or her answer. The witness is also entitled to 
review the transcript of the proceedings and 
submit written proposed corrections to the 
transcript.11 The OIG subpoena can be en-
forced in any district court.12

Civil investigation demands
Two specific statutes have direct applica-

bility in this area. The False Claims Act (FCA), 
31 USC § 3733, and the Health Insurance Por-
tability and Accountability Act (HIPAA), 18 
USC § 3486, both provide for administrative 
subpoenas, which are referred to as Civil In-
vestigative Demands (CIDs) or Authorized In-
vestigative Demands (AIDs). Much like Grand 
Jury and OIG subpoenas, there is no require-
ment for probable cause and they can be 
enforced by the appropriate district court.13

Unlike Grand Jury subpoenas, the CID 
can compel not only the production of 
documents but also can require answers to 
interrogatories and the provision of oral tes-
timony.14

CIDs may be issued only before civil pro-
ceedings are filed by the government. Once 
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a lawsuit is filed, they may not be used to 
continue discovery. Interestingly, they can be 
used after a qui tam whistle blower plaintiff 
has filed suit and before the government has 
determined whether to intervene in the mat-
ter. See, generally, 31 USC § 3733(a)(1).

Although numerous procedural attacks 
are available, if the CID is within the power of 
the government, it will usually be upheld. A 
more practical approach to addressing a CID 
is to attempt to open a dialogue with the ap-
propriate government official to either limit 
the request or to come to some accommo-
dation about information to be provided. In 
the healthcare area, a subpoena calling for 
medical or billing records can involve liter-
ally millions of documents and computer 
information. For this reason, experienced 
counsel who has established credibility with 
the government should take steps to limit 
the scope or reasonably accommodate both 
the government and the healthcare provid-
er. Federal district courts are mindful of the 
conflicting interests in these kinds of inves-
tigations and oftentimes they encourage in-
formal accommodation to broad CIDs or OIG 
subpoenas.

Authorized Investigative Demands 
(AIDs)

AIDs are a relatively new animal. Title 18 
USC § 3486 authorizes the Attorney General 
and his designee to issue investigative de-
mands for any investigation relating to “any 
act or activity involving a federal healthcare 
offense.” The AID is another weapon for the 
criminal prosecutor. It can call for documents 
and require a custodian of records to give 
testimony concerning production and au-
thentication of records.

Forthwith subpoenas
Although forthwith subpoenas are a 

relatively rare species, they are an incredibly 
strong law enforcement weapon. Forthwith 
subpoenas call for immediate production of 
documents. They require the prior approval 
of the United States Attorney. According to 
the DOJ Manual, 911.141, factors to consider 
for the issuance of a forthwith subpoena are: 
(1) risk of destruction of evidence; (2) pos-
sible fabrication of evidence; (3) the need for 
orderly presentation of evidence; and (4) the 
degree of inconvenience to the witness.

As a federal prosecutor, the author uti-
lized forthwith subpoenas, which were si-
multaneously served on approximately 30 
related healthcare clinics/pharmacies that 

were involved in a massive Medicaid fraud. 
In this way, trained law enforcement teams 
were instructed to serve forthwith subpoe-
nas directing that all documents under the 
subpoena be produced immediately. The law 
enforcement personnel were also instructed 
to interview as many personnel as possible 
and identify all persons present so that fol-
low-up interviews could be conducted. This 
approach denied the alleged criminal actors 
the ability to destroy, alter or discard signifi-
cant indicia of criminal activity. Significantly, 
issuance of forthwith subpoenas does not 
require the probable cause standard man-
dated by the Fourth Amendment or a search 
warrant.

Search warrants
The Fourth Amendment protects against 

unreasonable searches and seizures. The 
Fourth Amendment and FRCrP, Rule 41, re-
quire that reasonable grounds exist to be-
lieve that evidence or fruits of a criminal ac-
tivity are presently located in the place to be 
searched.15

A search warrant is obtained by appear-
ing before an independent judicial officer 
(usually a federal magistrate) and submit-
ting a search warrant describing the things 
to be seized and the location of those items. 
The independent judicial officer is provided 
with a sworn affidavit, usually by law enforce-
ment, which must provide the judicial officer 
with probable cause to believe that the fruits 
of criminal activity are presently located in 
the place to be searched. Searches can also 
be authorized: (1) incident to a lawful arrest; 
(2) when items are in plain view; or (3) pursu-
ant to consent.16

A deficient search warrant can be saved 
by the good faith exception.17 There are 
numerous bases available for challenging 
search warrants. Areas to investigate include: 
(1) an affidavit based on false information; 
(2) indications that the judicial officer aban-
doned his judicial role; (3) deficient affidavit 
not demonstrating probable cause; or (4) 
insufficient description of the items to be 
seized or the location.

Dealing with the search warrant
Execution of a search warrant is an un-

expected event. However, by establishing a 
response team and procedures a business 
can minimize problems arising out of the 
execution of a search warrant. The most im-
portant step is to insure that counsel is no-
tified immediately. In this day of voicemail, 

it is vitally important that employees be in-
structed how to contact in-house counsel, 
backup in-house counsel, outside counsel 
and backup outside counsel. Numerous con-
tingency plans should be in place so that a 
knowledgeable attorney can quickly be noti-
fied that a search warrant is being executed.

Title 18 USC § 2231 provides that anyone 
who forcibly assaults, resists, opposes, pre-
vents, impedes, intimidates or interferes with 
a person executing a search warrant is guilty 
of a felony. It is vitally important that no one 
impede the execution of a search warrant. 
However, it is also imperative that steps be 
taken to insure that the client’s interests are 
protected and agents do not violate attor-
ney/client privilege or other applicable privi-
leges. Clearly, these competing concerns 
make it very important that experienced 
counsel be contacted immediately.

Procedures should be in place instruct-
ing employees to immediately fax a copy of 
the search warrant to counsel. Employees 
should be instructed to politely request that 
the agent wait until counsel arrives. Employ-
ees should not take any steps to impede the 
agents executing the warrant. A polite sug-
gestion that the agent seal the described 
area and await counsel is not unreasonable. 
However, this is a circumstance that must 
be played out in a common sense fashion. 
Headstrong law enforcement will not look 
favorably upon interference with the execu-
tion of a search warrant.

If counsel is not present, management 
should obtain a copy of the warrant and 
request a copy of the affidavit. Requesting 
the affidavit is usually an empty gesture be-
cause affidavits are usually sealed to protect 
confidential investigative information. How-
ever, if the affidavit is available, it will provide 
a wealth of background information and 
should be sought.

The warrant should be carefully reviewed 
to determine what is described and where 
the search is to take place. Obviously, if the 
search warrant describes a stolen automo-
bile, there is no reason for an agent to rifle 
through someone’s desk. The language of 
the warrant will include a description of 
“instrumentalities of criminal activity” and 
agents will attempt to find any indicia of 
criminal activity even though it is conceiv-
ably not properly identified in the warrant.

Execution of a search warrant is an excel-
lent time for law enforcement to attempt to 
interview employees. Employees should be 
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aware of their rights and obligations in this 
setting. Employees have a right to choose 
to talk to or not talk to investigative agents. 
However, employees should be informed 
that counsel would like to be present and 
that if any employee does speak with an 
agent he or she must provide truthful in-
formation. The issue of separate counsel for 
employees may need to be addressed. A re-
view of the corporate bylaws and applicable 
state law may be necessary with respect to 
the issue of reimbursement of attorney fees 
for separate counsel. Use of independent 
counsel to represent the interests of an em-
ployee, although expensive, is usually money 
well spent. This independent attorney can 
aggressively represent the interests of the 
employee while also coordinating defense 
efforts with corporate counsel where appro-
priate.

As stated above, searches can be done 
pursuant to the consent of a person with 
authority. It is very important that employ-
ees be pre-instructed that they do not have 
authority to consent to any searches. In this 
way, the parameters of the search warrant 
will not be extended by an unwitting em-
ployee.

Experienced white collar criminal coun-
sel will carefully monitor the execution of a 
search warrant. This can be done very effec-
tively by observing the agents and dictating 
notes without interfering with the execution 
of the warrant. Counsel should attempt to 
open a dialogue with the agent in charge 
or the AUSA involved in the search warrant. 
If privileged documents are seized, counsel 
should take all steps to insure that those doc-
uments are sealed and not reviewed until an 
independent judicial officer has determined 

that they are not privileged. This kind of dia-
logue should be conducted with the AUSA 
and the telephonic involvement of the issu-
ing magistrate may be necessary.

A search warrant affidavit can contain a 
wealth of investigative information. Gener-
ally, affidavits are sealed to protect the confi-
dential nature of the information. Counsel for 
a business should carefully consider whether 
to attempt to unseal an affidavit. The affida-
vit will provide information to counsel, but 
it also may provide an incredibly juicy story 
about your client for the local newspaper.

If counsel is unavailable to monitor the 
search warrant, employees should be in-
structed to take notes concerning the activ-
ity of the agents, the objects seized, the time 
taken to execute the search warrant, where 
items were seized from and any other infor-
mation which presents itself. Agents may 
disclose information concerning objects re-
trieved or they may make comments about 
what they are doing. These kinds of quotes 
should be noted.

An inventory of the search warrant should 
be obtained from the agent in charge.18 If 
there are concerns about the need for ac-
cess to significant medical or other records, 
this should be addressed with the agent in 
charge, the AUSA or even the magistrate. See 
FRCrP, Rule 41(d).

Rule 41(e) sets forth the requirements for 
a motion for the return of property. Rule 41 
also addresses motions to suppress.

Conclusion
This article is intended to only touch 

upon areas of concern for businesses that 
are served with a subpoena or search war-
rant. By drawing attention to these areas 

hopefully the general practitioner or general 
counsel will be able to minimize damage be-
fore contacting an experienced white collar 
practitioner. ■
__________

1. The U.S. Attorney’s Manual Section 9-11.154 
provides that if the target and his counsel sign cor-
respondence indicating that they intend to assert 
the Fifth Amendment, in most cases no Grand Jury 
appearance will be necessary.

2. The federal guidelines for search and seizure 
of computer records can be located at <http://
www.usdoj.gov/criminal/cybercrime/searching.
html>.

3. Although the U.S. Attorney’s Manual pro-
vides varying definitions for the term “target” or 
“subject,” these definitions or descriptions are in-
significant. If your client is identified as a target or 
a subject, it is obviously a very serious matter. If the 
client is not identified as a target or subject, that is 
no assurance that he or she cannot later become 
one.

4. See, generally, 18 USC §§ 1503-1517.
5. U.S. v. Manko, 89 CR 91; 1997 WL 107440, 

S.D.N.Y. 311 (1997).
6. Other possible privileges exists. There is 

some case law to support a psychiatric/patient 
privilege, substance abuse privilege. See, generally, 
Jaffee v. Redmond, 518 US 1 (1996).

7. See FRCrP, Rule 41.
8. An excellent in depth analysis of corporate 

internal investigations is found in Corporate Inter-
nal Investigations by Webb Tarun & Molo.

9. Fisher v. U.S., 425 U.S. 391 (1976).
10. See, generally, 5 USCA App. 3 § 6(a)(4).
11. See, generally, 42 CFR 1006.4(c) and 

1006.4(f)(3)(ii).
12. See 28 USC 1345.
13. See 31 USC § 3733(j) and 18 USC § 3486(c).
14. See, generally, 31 USC § 3733(f), (g) and (h).
15. Steagald v. U.S., 451 U.S. 24, 214.
16. Administrative searches are not addressed 

in this article. Highly regulated businesses are sub-
ject to relaxed standards under the Fourth Amend-
ment. These industries involve public safety, etc.

17. U.S. v. Leone, 468 U.S. 897(1984). 18. See, 
FRCrP, Rule 41.
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